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Ex. Doc.
{ No. 56.

52n CoNGREss,}
1st Session.

IN THE SENATE OF THE UNITED STATES.

MESSAGE
FROM THE

PRESIDENT OF THE UNITED STATES,·
SUBl\IITTING

An agreement with the Cherokee Indians fm· the cession of certain la-nds.

MARCH

10, 1892.-Read, referred to the Committee on Indian Affairs, and ordered to
be printed.

To the Senate and House of RejJ'resentatines:
I transmit herewith for the consideration of Congress a communication of the 5th instant from the Secretary of the Interior, submitting
the agreement concluded by and between Commissioners for the United
States and the Cherokee Nation of Indians of the Indian Territory, for
the cession of certain lands and other purposes.
BENJ. HARRISON.
EXECUTIVE 1\IANSION,
Jfarch 9, 1892.

DEP.A.R1'MENT OF THE INTERIOR,
Washington, Jllarch 5, 1892.
The PRESIDENT: There are herewith forwarded for your consideration ~nd transmission to Congress the agreement entered into by Com.m.~ssioners for the United States and the Cherokee Nation for the cession of certain lands therein described, commonly known as the Cherokee Outlet.
A separate report of the United States Commissioners made in connection with the agreement is also forwarded.
Copies of the foregoing· and all other papers herein referred to are
herewith forwarded for your use.
This agreement has been duly considered by the Commissioner of
Indian Affairs, who has made written report thereon, and also by the
Assistant Attorney-General assigned to this Department, who has
rendered an opinion as to the legality and effect of the contract, the
sufficiency of the proposed bill (which has been prepared for Congressional action), and his views oil the questions of law relating to the
subject.
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You will find in these reports of the Commissioner of Indian Affairs
and of tl1e Assistant Attorney-General so full and condensed a discussion of the different subjects of law and policy arising upon this agreement, that I think it unnecessary to recur to all the numerous points
presented.
These officers disagree entirely as to the title of the Cherokee Nation
to the lands in question, the Commissioner holding that that nation has
"the title of property in perpetuity," and the Assi:::;tant Attorney-General that it had originally only an "easement" and that this has been
abandoned. But, in view of the fact that, at the creation of this Commission for the United States, Congress authorized the sum of $1.25 per
acre to be paid for the land, although my judgment concurs with that .
of the Assistant Attorney-General, I think the price to be paid is one
to be decided by Congress in view of the present necessities of the
country and the fact that the Cherokee Nation, whatev('r may be it~
actual right, has refused to take less than the sum here offered. The
negotiations have extended over more than two years, and every effort
has failed to bring out any other result. In tact, it has been extremely
difficult to arrive at any agreement whatever.
There is no reason that intruders in the Cherokee N atiou should not
be removed upon a fair ascertainment of the individuals. The reasons
why this action has not been taken heretofore are numerous, involving
many questions and making in the Department a very voluminous record. You will perceive that the A~::~sistant .Attorney-General expresses
the opinion, in which I decidedly concur, that even under the very particular enumeration in the agreement of classes to be removed, the
executive, legislative, and judicial departments of this Government
will retaiu the right to redress any wrong that mig·l1 t be inflicted by tl1e
Cherokee court or the demand of the principal chief. But I recommend,
as he suggests, that if there is any doubt by Congress on this question
this reservation of the authority in this Government ought to be expressed in any act of ratification.
There is, in my judgment, no reason to longer insist upon the settlement of other tribes of Indians in the Cherokee country east of the
ninety-sixth degree of longitude under the second clause of article 15
of the treaty of July 15, 1866, and therefore the clause of tlte agreement abrogating this article, 15, is unobjectionable.
But I wish to draw your attention particularly to that portion of the
opinion of the Assistant Attorney-General discussing the third paragraph of the second article of the agreement; that provides:
The judicial tribunals of the Cherokee Nation shall have exclusive jurisdietion ill
all civil and criminal cases arising in the Cherokee country: in which meml>'lrs of
the Cherokee Nation, by nativity or adoption, shall be the only parties.

This provision is very similar to that contained in article 13 of the
treaty of 1866, but by the second paragraph of the third clause of
article 12 of that treaty it is provided that "no law shall be enacted by
the Cherokee Nation inconsistent with the Constitution of the United
States or laws of Congres::; or existing treaty stipulations with the
United States." The omission of these or other words of similar import from the present agreement is a matter that should not be passed
unnoticed. In my judgment no agreement should be made with any
tribe or people within the bounds of our country that might give rise
even to the least question, even among themselves, as to the snprPme
domjnion of the United States Government under the Constitution.
I have therefore had added to the first section of the bill the words:
"Subject to the Constitution and laws of the United States."
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As to the accounting provided for between the Cherokee Nation and
the United States, although liable to lead, in my judgment, to very
protracted and expensive injury and to result in but little profit, I make
no objection.
The fifth consideration set forth in article 2 of the agreement is to the
effect that " any citizen " of the Cherokee Nation, who, "prior to the
1st day of November, 1891," was a bona fide resident upon, or had as a
farmer made permanent improvements upon, any part of the ceded lands,
a:r;tcl has not yet disposed of them, may be allotted the lands so improved
as a homestead, to the extent of 80 acres for himself, and a like amount
to his wife and each child, to conform to the public surveys and to
cover the improvements, as far as made, and to the extent of the allotments. And aHy citizen of said nation, who, prior to said date, had in
the same manner improved a portion of the ceded lands, but not resided
thereon, shall be entitled to an allotment of the same to the extent of
80 acres, to be taken in like manner. It is further agreed that the number of said allotments shall not exceed 70, and that the quantity of land
so allotted shall not exceed 5,GOO acres in quantity. For all lands thus
aJlotted the sum of $1.40 per acre is to be deducted from the amount
agTeed to be paid to the nation for the ceded hmds.
In my judgment, from information in the Department, there was no
occasion for the insertion of this article or foundation of claim in this
particular by the Cherokee Nation to the extent made and allowed;
and notwithstanding the restrictions provided as to elaims by allottees
and the amount of proof that may be required to produce, I believe that
it will result in many attempts at fraudulent imposition by the unscrupulous. Representations that such fi·auds are already concocted and
in course of execution by individuals and have been formulated in petitions have been considered, by your direction, in connection with this
business.
I have already expressed my opinion that the amount to be paid may
well be left with Congress, but as to the manner of its pttyment I think
too much is left to the Cherokee Nat ion. ~Iy conviction is that the
Cherokees are receiving by this agreement a very large consideration
compared with their interest in the land ceded, and to allow this whole
sum of money to be pa,i d over on demand is to unnecessarily commit to
the care of these Indians a much greater responsibility than has been
allowed to others in like condition. The provision that if the nation
should cause the money or any portion of it to be distributed per capita
and exclude therefrom the classes of persons (freedmen and others) provided for in articles 9 and 15 of the treaty of 1866, on complaint of the
parties thus discriminated against, Congress may authorize them to
bring suit against the United States and the Cherokee Nation, etc., is
entirely unsatisfactory to me.
The presumption is indulged, by the very language of the agreement,
that such a discrimination may be made, and the past history of the
dealings of the nation show that it bas been heretofore practiced. There
should be no hesitation, it seems to me, in making provision against
any such possibility of unjust discrimination, and a sufficient portion of
the money should be retained to leave it with the United States to corI'cct the wrong, should it occur, without driving those already injured
to the hardship of a lawsuit and that dependent upon futlue legislation
by Congre~s.
The otlter suggestions made in the reports presented I conmu in.
Inasmuch as this most important business will receive no doubt much
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discussion by Congress, I recommend that the bill be submitted as
already framed.
In conclusion, I draw attention to the fact that the ratification of the
agreement is required to take effect on or before :l\farch 4, 1893.
Most respectfully,
JOHN

W.

NOBLE,

Secretary.

DEP.A.RTJ\IIENT OF THE INTERIOR,
OFFICE OF INDIAN AFFAIRS,

Washington, February 6, 1892.
SIR: I have the hollor to admowle(lge the receipt, by your reference

for report, of a report of Jannary 9, 1892, from the Cherokee Commission, so called, transmitting a certified copy of an act of the National
Council of the Cherokee Nation, approved J auuary 4, 1892, by the
principal chief, which recites an agreement entered into between said
Commission on the part of the Un.ited States and commissioners on the
part of the Cherokee Nation, and ratifies the same.
Article 1 of said agreement proYides thatThe Cheroket» Nation, by act duly passed, shall cede and relinquish all its title,
claim, and interest of every kind and character in and to that part ofthe Indian Territory boun<le<l on the west by the one-hundredth <legree of west longitude; on the
north by the State of Kansas; on the east by the ninet~·-sixth degree of west longitude, and on the south hy the Creek Nation, the Territory of OklaJwma, and the
Cheyenne and Arapahoe Hcservatiou, created or defined by executive order elated
August 10, 1869, the tract ofland embrace<l within the above boundaries containing
8,144,682.91 acres, more or less.

For and in consideration of the above cession and relinquishment, the
United States agrees, in article 2, as follows:
First. That all persons now resident or who may hereafter become residents in
the Chm·okce Nation, and who are uot rc1·oguized as citizens of the Cherokee Nation
by the constitute(l authorities therevf, anll who are not in the employment of the
Cherokee Nation, or in the employment of titizcns of the Cherokee Nation in conformity with the laws thereof~ or in the employment q;f the United States Government, and all citizens of the United States who are not resident in the Cherokee Nation under the provisions of treaty or acts of Congress, shall be deemed and held to
be intruders anu unauthorized persons, within the intent and meaning of section 6 of
the treaty of 1835 and sections 26 and 27 of the treaty of Jul.r 19, 1866, and shall,
together with their personal eifects, be remove<! without rl.elay from the limits of
said nation by the United States, as trespasscrR, npon the clc:'mand of the principal
chief of the Cherokee Nation. In ~;ueh removal no houses, barns, nntbuildings,
fences, orchards, growing crops, or other chattl'ls real, hcing attached to tne r;t~~l and
belonging to the Chl'rokee Nation, the owner of the land, shall be removed, damag~
or destroyed, unless it shall become neceRsary i u order to effect the removal of sacb.
tresp:u;sen;: Prodded always, That nothing in thi:-; seetion shall be so construed as to
affect in any manner the rights of any persons in the Cherokee Nation under the
ninth article of the treaty of July 19, 1866.
Second. That article 15 of the treaty of July 19, 1866, by and between the United
States and the Cherokee Nation, shall be abrogated and held for naught from and
after the day that Congress mn,y ratify this agreement, providing for such cession
and relinquishment of title: Provided, That the rights of any person or persons heretofore acquired under and by virtue of said article 15 shall in no manner, and to no
extent whatever, be affected by such ahrogation.
Third. The judicial tribunals of the Cherokee Nation shall have exclusive jmisdiction in all ciYil and criminal cases arising in the Cherokee country, in which members of the Cherokee Nation by nativity or adoption shall be the only parties.
Fourth. The United States shall, without (]clay, render to the Cherokee Nation,
through any agent appointed by authority of the National Council, a complete account of moneys dnc the Cherokee Nation under any of the treaties ratified iu the
years 1817, 1819, 18"25, 1828, 1833, 1835-'36, 1846, 1866, and 1868, and any laws passed
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by the Congtess of the United States for the purpose of carrying said treaties, or
any of them, into effect; and npon such accounting should the Cherokee Nation, by
its National Conuci1, conclude and determine that such accounting is incorrect or
nnjnst, then the Cherokee Nation shall have the right " ·ithin twelve months to enter
suit against the United States, in the Court of Claims, with the right of appeal to
the Supreme Court of the United St::ttes by either party, for any alleged or declared
amount of money promised but withheld by thP lTuitecl States from the Cherokee
Nation, under any of said treaties or laws, which may be claimed to be omitted
from, or improperly or unjustly or illegally ~uljusted in said accounting; and the
Congress of the rnited States shall at its next session, after ~uch case shall be finally
decided and certified to Congress according to law, appropriate a sufficient sum of
money to pay such judgment to the Cherokee Nation, should judgment be rendered
in her favor; or if it shall be found upon such accounting that any sum of money
bas been so withheld, the amount shall be duly appropriated by Congress, payable
to the Cherokee Nation, upon the order of its National Council, such appropriation
to be made by Congress, if then in sessioiJ, und if not, then at the session immediately
ollowing snch accounting.
Fifth. That any citizen of the Cherokee Nation, who, prior to the 1st day of November, 1891, was a bona tide resident upon and further had, as a farmer and for
farming purposes, made permanent and valuable improvements upon any part of the
land herein ceded anu who has not disposed of the same, but desires to occupy the
particular lands so improYed as a homestead and for farming purposes, shall have the
right to select one-eighth of a section of lanu, to conform however to the United
States surveys; such selection to embrace, as far as the abo,·e limitation will admit,
such improYcments. The wife and children of any such citizen ::,~hall have the same
right of selection that is a ve given to the citizen, and they shall have the preference in making selections to take any lancls improved by the hnshand and father
that he cannot take-until all of his improved land shall be taken.
That a,ny ('itizen of the Cherokee Nation not a resident within the land herein
cede<l, who, prior, to the 1st day of November, 1891, had for farming pnrposesma<le
valuable anu permanent improvements npon any of the land herein ceded, shall have
the right to select one-eighth of a section of lan<l to conform to the United 8tates
surveys; such selection to embrace, as far as the above limitation will admit, such
improvements.
lt is further agreed and understood that the number of such allotments shall not
excec<l seventy in number and the land allotted shall not excee<l 5,600 acres; that
such allotments shall be made and confirmed under such rules a111l regnl::ttious as
shall be prescribed by the 'ecretary of the Interior, and when so made and confirmed
shall be conveyed to the allott<'cs, respectively, by the Unite<l States, in fee simp1e.
It is fnrtlH·r agreed that from the price to he paid to the Cherokee Nation for tho
ce~sion herein provided for, there shall be <ledncted 1he snm of $1.40 for t:>ach acre
so taken in aJlotment.
Sixth. That in addition to the foregoing enumerated considerations for the segsion
anclrclinquishmt:>nt of title to the lands hereinbefore provided, the luitcd Stat<'s
shall pay to the Cherokee Nation, at such time aml in such mamwr as the Cherokee
National Council shall determine, the sum of $8,595, 736.12, in excess of the sum of
$7~8,389.46, the aggregate of amounts heretofore apJ)ropriate<l by Congress an<l
charged against the lauds of the Cherokees west of the Arkansas Hiver, and also iu
exeess of the amouut heretofore pai<l h~- the Osage Indians for their reservation. So
long as the money, or any part of it, shall remain in the Treasury of the P11ite<l
Stat<-•R aftt'r this agreemt'nt shall have bt'come eft'ective, such snm so left in the Treasury of the Unite<l ~tates shall bear interest at the rate of5 percentnmJH'l' annum, pa~·
a ble RPmiannually: Pr01•ided, that the United States may at any time pay to saiil Cherokee Nation the whole or any part of said snm, and thereupon terminate the obligation of the United States in respect to so mnch thereof as sball he so paid and in I'espect to any further interest upon the same: Provilleil, further, That should the
Cherokee Nation determine to distribute sairl money, or any part thereof~ principal
or iutPrest, to any of its citizens, per capita, awl shonhl the elasses of persons providt'<l for in the ninth and fifteenth articles of the treaty of July 19, 1866, claim that
in such fli~trilmtion they have been unjustly or illegall~' discriininated against, theu,
on complaint made by such persons, Congress shall by law authorize a suit in a,
proper eourt, by and between such classes of persons and the Unite<l States :nul the
Cherokee Nation, to determine that question-givi11g to any party thereto the right
of appeal to the Supreme Court of the Uniteu States, and providing that su<'h suit
or suits may, in proper manner, be :ulnmce<l upon the dockets of sueh courts to secure a speedy hearing of the same, and the United 8tates shall retain a suffieient
sum of such money under its control to adjust and relieve such discrimination should
it bo adjudged that such discrimination has been made. It is expressly umlerstootl
that this agreement, ceding awl relinquiRhing the title to the lauds herein describetl,
shall not be effective for any purpose whatever until it shall, in its entirety, be rat-
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died by Congress, and the :unonnt of money herein agreed to be paid to the Cherokee
Nation for such ccHsiou and relinquishment shall have been appropriated by Congress
and placed in il1P Treasnry of the Fnitf·d Rtnt<'s suh,ject to the order oftheCherokee
National Count'il: Prm·idcd, further, That nothing containNl in this agreement shall
have the effect to limit or impair any rights whatever the Uherokee Kation has in or
to or over the lands herein ceded until it shall be so ratified by Uongress; and
Prodded further , That if this agreement shall not be ratified by Congress, and the
appropriation of money, as herein proviued for, maue, ou or before March 4, 1893, it
shall be utterly void.

I have given careful consideration to the agreement and have the
honor to say as to the first section of article 2 thereof, which is the first
consideration named for the cession and relinquishment provided for in
article 1, that said section would appear to impose on the United States
no material obligation that is not now imposed upon it by article 6 of
the treaty of 1835 (7 Stats., 478) and articles 26 and 27 of the treaty of
1866 (14 S tats., 799).
That part of article 6 of the treaty of 1835 which is referred to in this
agreement provides:
That they [meaning the Cherokees] shall also he protected against interruption
and intrusion from citizens of the Unitcct. States who may attempt to settle in the
country without their consent, and all sneh persons shall be removefl from th(' same
by order of the Pr'esiflent ofthe United States. Bnt th' · is not intended to preYent
any residence among them of nsefnl farmers, meellanics, and teachers for the instruetion of the Indians according to treaty stipulations.

That part of article 26 of the treaty of 1866 to which tllis agreement
relates provides thatThey shall also he protected against interruptions or intrusions from all mumthorized citizens of the United States who may attempt to settle on their lands or
reside in their territorr.

Article 27 provides* * * and all persons not in the military service of the United Stat<'s, not citizens of the Cherokee Nation, are to be prohibited from coming into the Cherokt•e
Nation, or rernainin~ in the same, except as herein otherwise provided; all(l it is the
dut~· of the United States India ll ageu t for the Cherokees to have such perso11s not
lawfully residing or sojourning therein removed from the nation, as they now are or
hereafter may be required by the intercourse laws of tho United States.

The provisions of this agreement on this subject appear to furnish a
definition of tlJe terms used in the articles of treaties cited, and provide for the execution of promises made therein. It is agreed that" all
persons now resident, or who may hereafter become re~idents, in tlle
Cherokee Nation, and who are not recognized as citizens of the Cherokee Nation by the constituted authorities thereof," etc., shall be deemed
and held to be intruders and unauthorized persons within the meaning of the treaties referred to, and" shall, together with their personal
effects, be removed without delay from the limits of said nation by the
United States, as trespassers, upon the demand of the principal chief
of the Cherokee Nation."
By article 3 of the Cherokee treaty of December 29, 1835, above re"ferred to, that nation was secured in the right, by its national council,
to make and carry into effect all such laws as they may deem neeessary
for the government and protection of the persons and property within
their own country belonging· to their people or such persons as llaYe
connected themselYes with them, with the proviso that these laws shall
not be inconsistent with the Constitution of the United States and aets
of Congres~ passed or that might be passed regulating trade and in·
terconrse with the Indians.
Thi~ provision operated as a guarantee of the right of self govern
ment. One of the highest prerogatives of a government is the right to
::-

·-

CHEROKEE INDIANS.

7

declare who are its citizens, and the Supreme Court in tl1e case of the
Eastern band of Cherokees, etc. (117 U. S. ReportR, 288), declared in
effect that this right of self government which has been secured to the
Cherokee Nation gave that nation the right to determine who are entitled to citizenship therein.
Since the conclusion of the treaty of 183.3 it has been the clear obligation of the Government of tbe United States to protect the Cherokees
against "interruptions or intrusions from alllmauthorized citizens of
the United States who may attempt to settle on their lands or reside in
their territory." This obligation was renewed in the treaty of 1866, and
is binding to-day.
In the treaties with theChoctaws and Chickasaws the United States
entered into similar obligations with reference to the protection of those
nations against intruders within their territory, and pursuant to these
obligations steps were recently taken for the removal of trespassers
within the Chickasaw eountry; a detail of troops for that purpose wa.s
made, and the Indian agent for the Union Indian Ageucy was employed
for some time last summer in a thorough search of portions of that
country with troops and in removing intruder~;; therefrom. A history
ofthe transactions with reference to this matter will be found on page
80 et seq. for my annual report for 1891.
I do not see that any new obligation in respect to removaJ of intruderR i~ entered into wHh the Cherok('es in the agreement, and it seems
to me only a reiteration of obligations already in force. It may be that
some rolJateral questions witl arise under this provision of the agreement for iuture determination, as will appear fi'om that part of my report of February 17, 1890, on the question of claimants to citizenship
in the five civilized tribes which relates to the question of Cherokee
citizmmhip, an exeerpt copy of which report is herewith inclosed for
convenient referen('e.
A proYiHo in thh; section of the agreement fully protects the rights of
the Uherokee fi'eedmen under article 9 of the treaty of 1866,. so no objection thereto on that account exists.
The second section of article 2 of the agreement provides for the abrogation of the fifteenth article of the treaty of 18G6. That article is as
follows:
The United States may settle any civilized Indians, friendly with the Cherokees and
adjacent tribes, within the Cherokee country, on unoccupied lands east of 96°, on
such terms as may be agreed upon by any sneh tribe and the Cherokees, subject to
tlw approval of the President of the Unitetl States, which shall be consistent w1th
th6 following provisions, viz: Should any such tribe or band of Indians settling in
said countr.v abandon their tribal organization, there being first paid into the Cherokee national fund a. sum of mone~- which shall sustain the same proportion to the
then existing national fund that the number of Indians suRtain to the whole number
of Cherokees then residing in the Cherokee country, they shall be incorporated into
and ever after remain a parli of the Cherokee Natwn, on etJnal terms in eYery respect
with native citizens. And should any snch tribe, thus settling in said country, decide to preserve their tribal organizations and to maintain their tribal laws, customs,
and usages, not inconsistent with the the constitution and laws of the Cherokee
Nation, they shall have a district of country set off for their use by metes and b01mds
equal to 160 acres, if the;v shoul<l so decide, for each man, woman, and child of said
tribe, and shall pay for the same into the national fund such price as may be agreed
on by them and the Cherokee Nation, snbjed to the approyal of the President of the
l Tnited State~, and in cases of disagreement the price to be fixed by the President.
And the said tribe thus settled shall also pay into the national fund a sum of
money, to be agreed on by the rPspcetive parties, not greater in proportion to the
whole existing national fnn<l and the probable proceeds of the lands herein ceded or
authorized to be ceded or sold than the-ir members bear to the whole number of
Cherokees then residing in said country, and thence aftenvards they shall enjoy all
the rights of native Cherokees. But no Indians who have no tribal organizations,

I
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or who shall determine to abandon their tribal orguniz;ations, shall he vermitted to
settle east of the ninety-sixth degree oflongitude without the com;ent of the Cherokee national council, or of a delegation duly :tppointed l•y it, hcing iirst obtained.
And no Indians who have and determine to presetTe their tribal organizations shall
be permitted to settle, as herein proYided, cast of the ninety-sixth degree of longitude without such consent being first obtained, unless the President of the rnited
States, after a full hearing of the objections ofi. ere(l by said council or delegation to
such settlement, shall determine that the objections are insufficient, in which case he
may authorize the settlement of such tribe east of the ninety-sixth degree of longitude.

Under the provisions of this article certain Delawares and Shawnees
have been settled in the Cherokee country and made a part of the Oller. okee Nation, but the rights of these Delawares and Shawnees are saved
by a proviso to the agreement, and the abrogation of this article would
have no effect whatever upon their rights thereunder.
The lauds now embraced in the Cherokee Nation amount to5,031,351
acres, which, if allotted to all persons entitled to receive allotments
thereon, would give about 170 acres to each. This quantity would
probably not be considered excessive in view of the fact that in some
instances a larger quantity of land has been allotted under special laws
of Congress, and, too, it is not likely that the United States wouid
desire to settle any other civilized Indians in the Cherokee country.
There would, therefore, seem to be no reasonable objection to the abrogation of the fifteenth article of the treaty inasmuch as it appears to
have served the object for which it was incorporated into the treaty.
The third consideration is in effect only a renewal of the guarantee of
the right of self-government to the Cherokee Nation. It might have
the effect to divest certain jurisdiction now exercised by the United
States court for the Indian Territory, which court has taken jurisdiction of controversies wherein the persons contesting wm·e uot Indians
by blood. This would give the Cherokee courts exclusive jurisdic.tiou
in all cases where persons of white blood who are members of the Cherokee Nation UJider its laws are interested, but beyond this it does not
change the existing rights of the Cherokees. There appears to be no
objection to this, and inasmuch as these white per:sons reap the benefits of citizenship in the Cherokee Nation they should be amenable in
all respects to the jurisdiction of the courts of that nation.
The fourth Hection of article 2 prov1des for an accounting between the
United States and the Cherokee Nat.ion. Tbeworknecessarytorender
this account will be very heavy, and much time will be necessary to
properly prepare the same. On this provision of the agreement the
conunissioners say:
The Government has made the accounting, has kept the books, has construed the
treaties. If that has been done properly no harm can come from re~Stating the account. If it bas not been done properly, no possible reason can exist why the enor
should not be corrected. It creates no new obligations against the GoYernnwut, lmt
only provides for the legal discharge of the old ones.

This seems to me to be a reaRonable view to take of this pro vi siou, and
I do not see that any valid objection could be advanced against it.
In your reference of the matter to this office you said:
Particular attention is called to section 4 of article 2 of the agreement, with
request for a full report as to what may be the state of the account between the
United States aml the Cherokees, if practicable, within a reasonable time, if not
your general conclusions.

In reply to this indorsement I have the honor to say that if this section is construed to require the United States to state an aceount of
moneys stipulated to be paid to the Cherokee Nation, under the trPati('s
therein specified and under the various appropriation acts passed to
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carry the same into effect, thiH aecouut could be prepared by this office
within a reasonable time, sayabouttwomonths. If, on the other hand, it
be eonHtrned to 'i·equire a detailed statement of all the moneys received
and disbursementH made by the United States of the Cherokee funds
under said treaties and acts of Congress, which seems to me to be the
intention of the parties negotiating the agreement, it would require the
services of an expert accountant witll assistants probably twelve months
or more to review and copy the Cherokee accounts and records running
back nearly a century. ln order to prepare a statement of this kind it
would require an appropriation by Congress of the sum of at least
$5,000 to pay for the services of an expert accountant and a8sistants,
and in the draft of a bill for the ratification of the agreement, herewith
inelosed, I have provided for the appropriation of that sum or so much
thereof as may be necessary for that purpose.
The consideration JWOvided for in section 5 of the article of the agreement under discussion is that eertaiu Chrrokees, not exceeding seventy
in number, shall be permitted to select 80 acres each, within the ceded
tenitory, which slmll be confirmed and patented to them in fee; and I
do not think it presents any objeetionable feature, as the :->elections
agreed to will be paid for by deducting from the money consideration
agreed upon at the rate of $1.40 per acre. Only 3,600 aeres can be thus
appropriated, which would be hardly noticeable in so large a tract of
country.
The money con~ideration provided for in section 6 of the second article of this agreement is $8,595,736.12 in excess of the $728,38!.>.46, the
aggregate heretofore appropriated by Congress and charged against
the lands of the Outlet west of the Arkansas River, and also in excess
of $1,099,137.41 paid by the Osages for the reservation occupied by
them. This would make the total consideration for the relinquishment
by the Cherokee Nation of all its claim to rights in the lands west of
the ninety-:::dxth degree of longitude, $10,4~3,2()2.9!). In their report
the Commis~iou applies the price paid in three ways. First it says that
if the money agreed to l>e paiu i8 a pplieu to the 6, 022,7 54.11 acres alone,
being the quantity of the land west of the Arkansas River not occupied
or set apart for any Indians, the price per acre iH $1.4~lil· If it is applied to all the lands west of the Arkansas River, iuelndi11g the reservations now oeenpied by the Indhms thereon, the priee per acre is a
little less than $1.31; but if the pri(·e agreed to be paid is applied to'all
the lands embraced within the ceded territory, S,144,682.91 acres, then
the price per acre is $1.05.
If the Cherokees have in the outlet only au ea~ement, the right of
pas. age over, which, as has been sngge~ted by Judge Green of the
Logan district court :tor the Territory of Oklahoma in the case of Jordon et al. 'VS. Henry J. Golrlman, they have already forfeited, the price
agreed upon would then. appear to be a \'ery exeest:{ive one. If ou the
other hand they have the title of property in perpetuity in those lands,
the price agreed UlH>n is not, I think, · too gn.~at for the relinquishment
of their rights. I think they haYe a right of perpetual property in.the
Outlet land as I had the honor to state to you in my report on the subject of January 26, 18!.>2, in whiCh the title Qf the Cherokees in the Outlet wa~ fully discussed.
The provii-lion of the act of March 2, 1889 (25 Stats., 1005), by which
these negotiatiom; were authorized, and under which they have been
conducted, providesThat said Commission is further authorized to submit to the Cherokee Nation the
propositlon that said nation shall cede to the United States in the manner and with
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the effed aforesaid, all the rights of said nation in saicl lands upon the same terms
as to pnyuwnt as is provided in the agreement made with the Urcek Indians of
date .January 19, 1889, and ratifiefl hy the present Congress; and if said Cherokee
Nation shall accept, and by act of its legislative authority duly passed, ratify the
same, the said lawls shall thereupon be<'ome a part of the public domain for the purpose of such disposition as is herein provided; and the President is authorized, as
soon thereafter as he may deem advisable, by proclamation, to open said lan<'ls to settlement in the same manner aml to the same eft'Pct as in thil::l aet provided concerning
the lands acquired from said Creek Indians, etc.

In the instructions to the Commission this office construed this author·
ity as directing tbe offer of .$1.25 JH'r acre for the lands in the Cherokee
Outlet west of the ArkanRas River, from which offer the sums already
appropriated by Congre.ss, and chargeable against such laiJds, were to
be deducted, viz, $72~~34H.4o.
It is already seen that the compensation agreed to be paid if calculated on the basis of the quantity of land west of tLe Arkansas River
would be $1.42 per acre. For this reason, and for the further reason
that other eonl'liderations are agreed to which require the action of
Congress to ratify and confirm, the agreement must be submitted for
action of Congress before the President can open the land to settlement
as provided in the statutes.
It will be observed from the draft of the bill inclosed herewith that
I have in~erted a provision reserving fr·om entry about 8,640 acres of
land for the use of the Ohilocco Indian school, beii1g thf\ same land which
was reserved by the Exeeutive Order of July 12, 1884.
In view of the faet that the Government Las been at much pains and
expense to e:-;tahJish an industrial school at this 11oint, I tldnk it very
inqwrtant tlmt the act ratifying this agreement shall reserve the lands
for the purpose to which they llRVe heretofore been adapted.
I have made no provision, as will be l'leen in the draft of bill inclosed,
for the disposition of the ceded lands further than to authorize the
Presidm1t to open them for settlement in accordance with the provisions of the Indian appropriation act of :March 2, 1889 (25 Stat., 1005).
I have, however, made provhdon in the biU for an appropriation of
$3,000 to effect the removal of intruders within the territory of the
Cherokee Nation, as provided in article 2 of the agreement. It seems
to me necessary that some such provision be made as the removal will
undoubtedly necessitate extra costs to meet which there is no general
appropriation under the control of this office that could be used for the
purpose.
I inclose, herewith, the original papers in the matter, two copies of
the report of the Commission, and of the act of the Cherokee Council
ratifying .the agreement between our commissioners and the commissioilers on the part of the Cherokees, and two copies of the draft 0+'
a bill to ratify the said agreement; also two excerpt copies of my report
of February 17, 18!JO, heretofore referred to.
Very respectfully, your obedient servant,
T. J. MORGAN,
Oornrnissioner.
The SECRETARY OF THE IN'I'ERIOR.

TAHLEQUAH, lND~ T., Jamla7'Y 9, 1892.
SIR: The commissioners appointed to negotiate with all Indians who own or
claim lands in this Territory we::>t of the ninety-sixth degree of longitude, for
the cession thereof to the United States, now have the honor to report, that
they have concluded an agreement with the Cherokee Nation, by the terms of
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which that nation cedes and relinquishes title to all the lands claimed by it iu
the Indian Territory between the ninety-Rixth and on hundrt'dth d 'gTees of
long·itude. This agreem"nt, embodied in the act of the Cherokee naLional council ratifying and confirming it, is herewith inclosed. The lands emlwac.:d within
the description includes the Osage and Kansas reservations, thB Tonkawa,
Ponca, Pawnee, and Otoe rese1·vations, and the Cherokee Outlet, and contains
8,144,632.91 acres.
Thl.s agreement, perhaps, explains itself, but it may be opportune to point out
some of the conditions sun·ounding and attaching to the subject-matter thereof.
This Commission. from first to last. ha::; spent fully twenty-three weeks in Tahlequah in bringing about the agTeement just conclud-•d. Many other weeks, in
Washington, en route, and in preparation, have been entirely devoted to this
particular work.
The reservations above mentioned have been included in the agreement because the Cherokees have claimed a contingent interest therein, based on two
facts. First: That they conveyed them to the United States in trust for the
tribes of Indians named in the deeds of conveyance : and that if devoted to other
uses, for public settlement for instance, an equity arises in their favor for increased compensation. This view is sustained, to some extent, by the action of
the Government in the Creek and Seminole purchases in 1889, and by an appraisement made by the Governm~nt of the lands west of the Arkansas River under
the sixteenth article of the treaty of 1866 with the Cherokees. That appraisement was made in pm'suance of an act of Congress, and the commissioners who
made the appraisement, in their report, stated that because the lands were to be
used for Indian settlement only they had a:gpraised them at one-half their real
value. Second: They maintain that the appraisement made by the President, in
accordance with the act of Congress referred to, was unauthorized, without their
consent and approval, and not in accordance with said article 16 of the treaty of
1866. It is true that the Cherokee Nation executed the conveyances referred to
above, but the trust for the Indians named is created by law and the deeds of
conveyance themselves. The title was divested, but the claim for increased
compensation remained alive and active. At all events the claim was made, and
rather than be ob::;tructed by the claim, as each of said reservations should be
purchased by the Gove1·nment from the Indians occupying them, for public settlement, the Commission determined to settle it in advance, and for all time, in
the agreement now made.
As to the conditions of the agreement, besides the relinquishment of title upon
the one part, and the p~yment of a price in money on the other, it is necessary
to state that the settlement of the matters contained in such conditions were
made a condition precedent to any agTesment for-th e sale of the land. Perfect
security in the use and posses::;ion of the Home Tract was a sine qua non. If that
could not be secured now, when the Government was asking them to relinquish something, they argued they could not, with even slight prospect of success, hope to secure it in the future ).Vhen they would have nothing to offer for it.
In order that the Commission might know the ::;cope of their demands and the
quality and magnitude of their grievances, a full exposition of them was invited.
This was made. The field that the Commission was invited into is mapped out
in the papers hereto attached and marked Exhibit A.
The first and greatest of their grievances was what they were pleased to style
"the blighting curse of intrusion" upon their domain by unauthorized persons.
It ia repre::;ented by those in authol'ity heJ'e, that no fewer than 7,000 person::;
(occupying and cultivating no fewer than 2,000 farms and houses) are now resident upon this Homa Tract, who are not citizens of the Cherokee Nation at all.
These persons are represented as being organized for mutual aid and protection,
have officers regularly elected, and collect membership fees and dues to employ
counsel for and otherwise as::;ist each other in appropriating and holding the
choicest parcels of land in the nation.
Courts have, at great expense to the Cherokees, been established and kept in
se~sion for months and years t<> determine questions of citizenship, and the applications of all these persons have been rejected and their citizenship ':lenied.
Many others have memorialized the national council, and there also citizenship
has been denied them. P~nding these applications they have occupied and improved lands and hold them, to the exclusion of recognized Cherokee citizens.
There can be no doubt that such persons are here without right and only as naked
trespasser::;. They can not legally acquire a right in the soil, nor its products,
nor in any improvement that they may make thereon. The Cherol.:ee Nation
is without redress in the premises. The United States is under solemn treaty
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olJlig-ation:->: by the sixth article of the treaty of 1835 and the twenty-sixth and
twenty-seventh articles of the treaty of 1866, to remove them. No court now organized has juriodiction in the premises. None can be organized by the Cherokee
Nation. The power resides either in the legiolativeor executive branch of the
United States Government, or both. There can be no doubt, either, that the
Cherokee Nation must determine its own citizenship by blood or adoption by
favor. Therefore, we have inserted in the agreement that such persons, with
their personal effects, shall, without delay, be removed by the United States upon
the demand of the principal chief of the nation. It is not taking· away any right
from the intruders, for there is and can be no right in such peroons. The United
States is not assuming a new duty, but is only pl'omising anew to perform a very
old one.
Ag-ain, although not so persistently, they desired the abrogation of the fifteenth
article of the treaty of 1866. Thio the Commission readily assented to, because
that article is of no appreciable value to the United States. There are no civilized and friendly Indians to settle east of 9(i' , and 1f there were there h; no
room for them there. The meaning of the article it appears is not fully understood. Two tribes, viz, the Delawares and Shawnees, were and are settled here
under that article, and yet differences have arisen so complicated and so embarrassing that Congress uas felt impelled to authorize suits in the Court of Claims
to determine their status. These suits, we are infOt'med, are now pending.
The thirteenth article of the treaty of 1866 would seem to give to the C.ilerokee
courts jurisdiction in cases wherein citizens of the nation, either by nativity or
adoption, are the only parties, but because the word .. retain'' is used inst3ad of
the word'' have'' this jurisdiction has been denied. But it is immaterial, as the
law creating the Territory of Oklahoma contains the same language that is used
in the agreement that the commissions have made.
The accounting provided for in the fourth subdivioion of article 2 of the
agreement it:> inse1·ted and agrvcd to, because the Cherokees are compelled to
accept the construction of the treaties made by the executive and administrative
branches of the Government.
Whatever that C)nstl·uction is the Indian must abide by. The1·e is no appeal,
except to Congr<Jot:>. \Vithout going specifically into details the Cherokees claim
that upon a juot accounting, upon a proper construction of the treaties named,
a large sum of money, pl'incipal and intel'eot, will be found due them. They also
desired to include lands as well as money, but they were induced to eliminate
'·lands'' from the provision. With that eliminated the provision ·was agTced to,
as set out. The Government has made the accounting-, has kept the books, has
construed the treaties. If that has been done properly, no harm ean come from
restating- the account. If it has not been done propl'l'ly, no possible reason can
exist why the error should not be corrected. It creates no new obligation against
the Government, but only provicleo for the legal discha1·ge of old ones.
The fifth subdivision of ai·ticle 2 is agTeed to, in order to prevent any injustice to the persons therein described. There are thought to be about seventy
Cherokees rasiding on, or who have made improvemei!-ts on, the lands ceded to
the United States in the ag-reement. They are mainly, in number and location,
in a little corner of th-:~ cotmt1·y, west of the Arkansas River and ea:;t of the Pawnee Reservation. These improvements have been in progress for yeat·s, aml oneeighth of a section of land will not, in every cas~. embrace all the improvements
made by one person. So. for those that reside tbe1'e witb their families-follow.i.ng the general allotment law-the Commi-osion has agl'eed that each mamber
of the family may ta.ke one-eighth of as 'ction; but where the pe1·son who owns
the improvement does not reside there, he is limited to one-eighth of a section
fo1· himself alone. The holding in trust for twenty-five years, provided for in
the general allotment law, is purposely omitted because, in these cases, the reasons for such holding do not exist.
These persons are active business farmers and can pay taxes al:: well as theh·
white neighbors can. Therefore, it is provided that the land shall be convoyed
to them, at once, in fee simple, discharged of any obligation on the part of the
United States.
The concluding provision is the pl'ice to be paid in money, and the conditions
upon which it shall be paid.
In the original letter of instructwns to this Commission, prepared by the late
EJommissioner of Indian Affairs, and approved by the present Secretary of the
Interior, Hon. John W. Noble, the Commission is directed to offer to the Cherokees $1.25 per acre for all the lands in what is called the Cherokee Outlet, west
of the Arkansas River, containing 6,574,486.55 acres, or $8,218,108.19; deducting
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therefrom the sum of $728,389.46 chargeable against said lands by direction of
certain acts of Congress, leaving the net amount to be paid by the Cherokee Nation $7,489,718. 73.
The amount of money the Commission has agreed to pay is$8,595,736.12 in excess of the sum of $728,389.46, or $1,106,017.39 more than advised in said original letter of instructions.
This excess can be justified by computing the amount to be paid on any one of
several grounds, but it was acceded to by the Commission because it could do no
better.
Had the orignal amount authorized to be paid been accepted at once and placed
at 5 per cent per annum the United States would have paid by this time interest
almost equal to the excess agreed to. The Commission does not mean to suggest.,
however, that there is any reasonable theory upon which interest could be computed while the Cher'okees retained the title, but makes the suggestion mer~ly
that by this agreement the Government do::s not in fact expend but little more
money than it would have done had the agreement been made at, the origual
price immediately after the pas age of the law authorizing the purcha::;e.
Again, the Commission does not readily see any distinction that can be fairly
made between the Osage R eservation and the small reservations west of the Arkansas River. The Cherokees conveyed all of them under the same act of Congress, by the same authority, upon the same day, and with the same conditions.
The Osage Reservation contains 1,;"570, 196 acres, and the Cherokees were paid
for it 70 cents per acre, 01·, in the aggregate, $1,099,137.41. At $1.2;) per acre,
which the Cherokees earnestly maintain they could and should have received,
the amount would exceed the amount paid to them by the sum of $863,607.80,
which, paid at the time, at the very lowest possible interest would now greatly
exceed the amount we have agreed to pay in excesH of the original authorized
price.
Again, the act of Congress making an appropriation to be charged against the
invel"•,ed funds of the Osages, appropriated $1,6.)0,000, or so much thereof as
might b~ necessary, to pay tho Cherokee Nation for the Osage Heservation.
But, by 80me authority, the amount actually paid to the Cherokees was $1,099,137.41, or $5,)0,852.59 le8s than was appropriated. The last-named sum, at the
usual rat3 of interest paid on Indian invested funds by the Government, would
now amount to mtwh more than the excess contained in the agreement the Commission has made.
·
So, taking into consideration all these incidents of the money and land transactions between the United States and the Cherokee Nation, the United States
commissioners agreed to the sum named in the ltgreement.
If the amount agreed to be paid is applied to the 6,022,754.11 acres alone, then
the price per acre is $1.427.
If the amount, however, is applied to all the lands westof the Arkansas River,
6,574,486.55 acres, then the price par acre is a fraction less than $1.31.
Again, if the price agreed to be paid is applied to all the land embraced within
the boundaries of the land ceded., 8,144,682.91 acres, then the price per acre is
$1.05.
In view of all these various applications of price to acreage the commissioners
agreed to the price named, and thems::lves apply it in this manner, viz:
For the Osage and Kansas, Tonkawa, Pawnee, Otoe and Missouria, and Ponca
Reservations, embracing 2,121,!.)28.80 acres, $1.25 per acre, or $2,627,411, less the
sniP 0f $1,827,526.87, heretofore paid to the Cherokees on account of said reservations and lands west of the Arkansas River, or a net sum of $799,884.13.
For the remaining 6,022,754.11 acres the remainder of the sum to be paid or
$7,795,851.99, or $1.2D44 per acre, which is less than 4.5 cents per acre more than
the authorized proposition.
In view of all tho circumstances of the case, the Commission has concluded
that the price in money to be paid is so neal'ly in line with all simi~ar transactions with Indian nations, that no very substantial objection can be urged against
its speedy ratification by Congress.
This report ought not to close without a few observations in regard to the
position occupied by the CherokeDs in relation to the value of their claim, interest, or title in the lands in question.
The facts or event::; that would influence a white man to the belief that his
property was imperiled only seems, with this people, to magnify its value. The
orders removing the cattle herds from the Outlet, and the deprivation of its
use, in place of alarming them, only inspires a hope and sure expectation tha.t
it will all be made right.
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The decbion of acomt, of inferio1· jurisdiction impugning their title only seem~:>
to make them more emphatic in the expression of a de~ire to take tho question
of title into the Supremo Court of the United States, and abicte by the decision
of that tribunal.
The threatened and oft-repeated invasion of the Outlet by "boomer::;., io only
evidence to them that tho citizens of the United States place even a higher
valuation upon it than they do themselves. And they know that as many time::;
as raids are made, just that many times the United States will expel the raiders.
As to placing the money to their credit, and subject to their order, the Commission can only say that if the Cherokees shall ever become competent to deal
with their own funds, they are competent now. There can be no question but
that out of tho fund they ·will, of their own accord, make suitable and genm·ouo
provisions for their government and schools. If there is any universal purpo~e
among them it is to maintain a high standard for their schools. The reoidue.
subject to the limitations expressed in the agreement, will doubtless be di::;tl-ibuted per capita among· the people. Some, yes, many. will doubtless waste anc!
squander their inheritance, but the great majority, it is believed, will make
good and proper use of it. in the impt·o•:ement of their homes. and othel'wis"
really bettering their condition.
On the whole the Commission io now of the belief, after i tis all clone, that the
agreement is a proper one, and we are content with it.
We have the honor to be, very respectfully.
DAVID H. JEROME,
ALFRED l\1. WILSON,
WARREN G. SAYRE,

Cornm,issioners.
The PRESIDENT.
EXHIBIT A.
TAHLEQUAH, CHEROKEE NATION, IND. T., Novembe1· 27,1891.
Hons. DAVID H. JEROME, WARREN G. SAYRE, ALFRED M. WILSON,

Cornmissionas of thr Unitecl States:

The Commission on the part of the Cherokee Nation, created by authority of
an act of the national council, approved rovember 16~ 1891, respectfully submit
the following answer to your communications of the 19th and 23d instants, in
which you propose that the Cheroke0 Nation shall ccd and relinquish its claim,
title, and interest to lands described and bounded as stated in your said communication of the 23d instant.
The Cherokee NatiJn, by act duly passed, in accordance with the pro-visions
of an act of the national council, approved November 16, 1891, c1·eating a commission to negotiate on the part of the Cherokee Nation with a commission on
the part of the United States appointed by the President, and commonly known
as "the Cherokee Commission,': shall cede aml relinquish to the United States
all of its claim, title, and interest, of ev0ry kind and character, in and to that
part of the Indian Territory bounded on the west by the one-hundredth degree
of west longitude, on the north by the State of Kansas and the Arkansas River,
on the east by the Arkansas River, and on the south by the Territory of Oklahoma and the Cheyenne and Arapaho' Reservation, cr0ated or defined by executive order, dated August 10, 186H, excepting therefrom, however, the tracts of
lands embraced within the above boundarie:,;, heretofore, to-wit, on the Hth day
of June, 1883, conveyed by the Cheroke . . Tation to the Unit3d States in trust for
t'1e banefit of the Pawnee Indians, the Otoe, and Missouria tribe of Indians, the
Ponca Indians and the N .... z Perces Indians respectively.
The tract to b 0 c<:ded and rdinquished contains 6,022,754,11 acres more or
less.
For and in consideration of the above cession and relinquishment tho United
States agree:

I.
That all persons, resident in the Cherokee Nation, not recognized as citizens
of the Cherokee Nation by the constituted authorities thereof, and who arc not
in tho employ of the Chcrok8c Nation, or in the employ of citizens of the Cherokee Nation in conformity with the laws thereof, or in the employ of the United

CHEROKEE INDIANS.

15

States Government, and all citizens of the United States who are not residents
in the Cherokee Nation under provisons of treaty or acts of Congeess, shall be
deemed and held to be intruders and unauthorized person::;, within the intent and
meaning of sections 6 of the treaty of 1833 and sections 26 and 27 of the treaty of
July 19, 1866, and shall, together with their personal eJfects, be removed from
the limits of said nation by the United States as trespassers, upon the demand of
the principal chief of the Cherokee Nation.

II.
In such removal no houses, barns, outbuildings, fences, orchard::;, gl'OWing
crops, or any chattels real. the same being attached to the soil and belonging to
the owners of the land, shall be removed. damaged, or destroyed, unless it shall
become necessary in ardor to effect the removal of such trespassers.
That the fifteenth article of the treaty of July 19, 1866, by and betw2en the
United States and the Cherokee Nation. shall be abrogated and held for naught
from and after the day that Congress may ratify the contract pl'Oviding for such
cession and relinquishment of title: Prorided, That the rights of any p~rson, or
persons, heretofore acquired under and by virtue of said article 16, shall in no
manner, and to no extent whatever, be affected by such abrogation.

III.
The judicial tribunal of the Ch01·okee Nation shall have exclusive jurisdiction
in all civil and criminal cases arising in the Cherokee country, in which members of the Cherokee Natio~, by nativity or adoption, shall be the only parties,
and the judicial tribunals of the Cherokoe Nation shall also have exclusive jurisdiction in all cases between any persons whomsoever, where the right to use,
occupy, or in any manner derive a benefit from the lands of the Cherokee Nation
shall be a matter at issue.
IV.
That the United. States shall, without delay, render to the Cherokee Nation
through any agent appoint~d by the authority of the national council a complete account of lands and moneys du0 the Cherokee Nation under any of the
treaties of 1817-19-28-3:1-:35-3G-4G-o() and (i8, or any laws passad by the Congr-:ss of
the United States, for the purpose of carl'ying the ::;aid t1·caties, or any of them
into e1i'ect, and upon such accounting, should the Cherokee Nation conclude and
determine that such accounting is incorrect or unjust, th~.;n the Cherokee Nation
shall have the right within (UJ twelve months to enter suit against the United
States, in the Court of Claims, with the right of appeal to the Supreme CQurt of
the United States by either party, for any alleged or declared amount of mon?y
or land withheld or promised by the United States to the Cherok"e Nation under any of said treaties or laws which may be claimed to be omitted from or
improperly or unjustly or illegally adjusted in said accounting.
And the Congress of the United States shall, at its next session after such case
shall be finally decided and certified to Congress according to law, appropriate
a sufficient sum of money to pay such judgment to the Cherokee Nation should
judgment be rendered in her favor. And the Cherokee Nation shall also have
the right within (12) twelve months from the finalratific<ttion of this agreement
to institute suit against the United States in the Court of Claims at \Vashington City, with the right to appeal by either party to the Supreme Court of the
United States, for any lands or moneys that may be in law or equity due the
Cherokee Nation from the United. St:1tes on any account whatever. when the
amount at is::;ue or the value of the land or thing claimed shall exceed five thousand dolla1·s; and the said com·t shall be given ample and full jurisdiction in all
such cases: and all suits that may be brought undet· the provisions of this-section
shall be advanced upon the dockets of both the Court of Claims and the 8upreme
Cou1·t of the United States whenever they shall come before said courts.

v.
That the United States shall pay to_ the Cherokee Nation a sum of money the
interest of which at five per cent shall equal the amount annually due the Cherokee Nation from railroads occupying as rights of way under acts of Con~T('~;:; any
of the lands herein c:Jde<l or relinquished: less the amount to be paid the < ~hm·o
kee Nation by the United States for the land so occupied, at the rate per acre
herein provided.

-
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VI.
That the United States shall pay to the Cherokee Nation the sum of four hundred thousand ($400,000) dollars the amount due the Cherokee Nation from the
Cherokee Strip Live Stock Association for the privilege of grazing upon the
lands herein ceded and relinquished, but which the said association have failed
to pay in consequence of the order of the President of the United States declaring the grant of such privilege to said association by the Cherokee Nation illegal,
and commanding the removal of the live stock of said association from said
lands.

VII.
That all Cherokee citizens who may now have valuable improvements upon
the lands herein ceded and relinquished shall be paid by the United Statel:i the
actual value of such improvements.

VIII.
That in addition to the foregoing considerations for the cession and relinquh•hment of land herein made the United States shall pay to the Cherokee Nation,
at such time and in such manner as the natonal council shall determine, the
sum of three (3) dollars per acre for all lands herein ceded and relinquished: but
so long as the money or any part of it due for the lands herein ceded and relinquished shall remain in the hands of the United States after this contract shall
be ratified by Congress and approved by the President such sum so remaining
in the hands of the United States shall dra.w interest at the rate of five per centum -per annum, payable semiannually.
It is expressly agreed that no contract ceding or relinquishing the lands herein
describbd shall be effective for any purpose whatever until the considerations
herein enumerated shall have been carried out and Congress shall have actually
made the appropriation to pay all money due and the same shall be in the Tt·casury of the United States subject to the order of the Cherokee national council.
It it:! also agreed that if these propositions are not accepted by the ensuing setlsion of Congress and approved by the President this agreement shall have no
binding etl'ect upon the Cherokee Nation whatever.
The Commii>sion on the part of the Cherokee Nation reserve the right to
to amend, qualify. or extend any of the foregoing considerations if the same should
should be deemed advisable by them during the progress of these negotiations.
Respectfully,
E. C. BOUDINO'l', Chai1·man,
I. A. SCALES,
JOSEPH SMALLWOOD,
ROACH YOUNG,
GEORGE DOWNING,
WM. TRIPLETT,
THOMAS SMITH,

Commissioners on the part of the Cherokee Nation.
Attest:
W. P. BOUDINOT,
Secretary Commission for Cherokee Nation.

AN ACT to ratify and confirm certain articles of agreement by and between the Unite~ States
and the Cherokee Nation of Indians, in the Indian Territory.

Whereas it is provided by section fourteen of the act of Congr0ss entitled
"An act making appropriations for the current an(l conting0nt expenses of the
Indian Department, and for fulfilling treaty stipulations with various Indian
tribes for the year ending June 30, 1889, and for other purposes," approved
March 2nd, 1889, that
·
SEC. 14. The President is hereby authorized to appoint three commissioners,
not more than two of whom shall b3 members of the same political party, tones;otiate with the Cherokee Indians and with all othee Indians owning or claiming lands lying west of the ninety-sixth degree of longitude in the Indian Ter-
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ritory, for the cession to the United States of all their title, claim, or interest of
every kin:l or character in and to said lands, and any at~d all agreements resulting from such negotiations shall be reported to the President and by him to
Congress at its next session, and to the council or councils of the nation or nations, tribe or tribes, agreeing to the same, for ratification, and for this purpose
the sum of twenty-five thousand dollars, or so much thereof as maybe necessary,
is hereby appropriated, to be immediately available: Prm·ided, 'rhat said commission is further authorized to submit to the Cherokee Nation the proposition
that said nation shall C3de to the United States, in the manner and with the
effect aforesaid, all the rights of said nation in said lands upon the same te1·ms
as to payment as is provided in the agreement made with the Creek Indians of
date January nineteenth, eighteen hundred and eighty-nine, and ratified by the
present Congress; and if said Cherokee Nation shall accept and, by act of its
legislative authority duly passed, ratify the same. the said lands shall thereupon
become a part of the public domain for the purpose of such disposition as is
herein provided; and the President is authorized, as soon thereafter as he may
deem advisable, by proclamation, to open said lands to settlement in the same
manner and to the same effect as in this act provided concerning the lands acquired from said Creek Indians; but until said lands are opened for s ettlement
by proclamation of the President no person shall be permitted to enter upon and
occupy the same. and no person violating this provision shall be permitted to
enter any of said lands or acquire any right thereto: and
Whereas David H. Jerome, Alfred M. Wilson, and Warren G. Sayre have been
duly appointed, qualified, and commission"d as such commissioners; and
Whereas by an act of the Cherokee national council, approved November 16th,
1891, among other things, it is provided
"That the principal chief is hereby authorized, by and with the advice and
consent of the Senate, to appoint a commission of seven persons with authority
to meet and enter into negotiations with the above-named commission, appointed
by the President of the United States: for the cession of the lands of the Cherokee Nation west of the 96th degree of west longitude, and for the final adjustment of all questions of interest b3tween the United States and the Cherokee Nation which are now unsettled; and it shall be the duty of said commission on the
part of the Cherokee Nation to report their proceedings in full to the national
coancil for their approval and ratification, and that of the Cherokee people, in
such manner as the national council may decide to be necessary, before the same
shall be obligatory and binding on the Cherokee Nation;" and
Whereas Elias C. Boudinot, Joseph A. Scales, Roach Young, William Triplett, Thomas Smith, Joseph Smallwood, and George Downing have been duly
appointed and qualified as such commissioners; and
Whereas said commissioners, so representing the United States, upon the one
part, and the Cherokee Nation upon the other part, have made, concluded, and
si~ned certain articles of agreement in the words and figures following, to wit:
Articles of agreement made and concluded at Tallequah, in the Indian Territory, on the 19th day of December, A. D. 1891, by and between David H.
Jerome, Alfred M. Wilson. and Warren G. Sayre, commissioners on the part
of the United States, and Elias C. Boudinot, Joseph A. Scales, George Downing, Roach Young, Thomas Smith, William Triplett, and Joseph Smallwood,
commissioners on the part of the Cherokee Nation.
ARTICLE I.
The Cherokee Nation, by act duly passed, shall cede and relinquish all itR
title, claim, and interest of every kind and character in and to that part of the
Indian Territory bounded on the west by the one-hundredth (lOOO)degree of west
longitt1de, on the north by the State of Kansas, on the east by the ninety-sixth
(96;-' ) degree of west long·it,ude, and on the south by the Creek Nation, the Territory of Oklahoma, and the Cheyenne and Arapahoe Reservation created or defined by Executive order dated August 10, 1869, the tract of land embraced
within the above boundaries containing eight million one hundred and forty-four
thousand six hundred andeighty-twoandninety-one one-hundredths (8,144,682.91)
acres, more or less.
ARTICLE

II.

For and in consideration of the above cession and relinquishment the United
States agrees:
First. That all persons now resident, or who may hereafter become residents 1
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in the Cherokee Nation, and who are not recognized as citizens of the Cherokee
Nation by the constituted authorities thereof, and who are not in the employment of the Cherokee Nation, or in the employment of citizens of the Cherokee
Nation in conformity with the laws thereof, or in the employment of the United
States Government, and all citizens of the United States who are not resident in
the Cherokee Nation under the pt·ovisionsof treaty or acts of Congress, shall be
deemed and held to be intruders and unauthorized persons, within the intent
and meaning of section six of the treaty of 1835, and sections twenty-six and
twenty-seven of the treaty of July 18,1866, and shall, together with their pereonal
effects, be removed without delay from the limits of said nation by tho United
States as trespassers, upon the demand of the principal chief of the Cherokee
Nation. In such removal, no houses, barns, outbuildings, fences, orchards,
growing crops, or other chattels real, being attached to the soil and belonging
to the Cherokee Nation, the owner of the land, shall be removed, damaged, or destroyed, unless it shall become necessary in order to effect the removal of such
trespassers: P1·ovide(l, always, That nothing in this section shall be so construed
as to affect in any manner the rights of any persons in the Cherokee Nation
under the ninth article of the treaty of July 19, 1866.
Second. That article fifteen (15) of the treaty of July Hl, 1866, by and between
the United States and the Cherokee Nation shall be abrogated and hold for naught
f1·om and after the day that Congress may ratify this agreement, providing for
such cession and relinquishment of title: P1·ovided, That the rights of any person
or persons heretofore acquired under and by virtue of said article fifteen shall
in no manner and to no extent whatever be affected by such abrogation.
Third. The judicial tribunals of the Cherokee Nation shall have exclusive
jurisdiction in all civil and criminal cases arising in the Cherokee country, in
which members of the Chm·okee Nation by nativity or adoption shall be the only
parties.
Fourth. The United States shall, without delay, render to the Cherokee Nation, through any agent appointed by authority of the national council, a complete account of moneys due the Cherokee Nation under any of the treaties ratified in the yea1·s 1817, 1819, 18:25, 1828) 1833, 1835 '6, 1846, 18t:i6, and ] 868, and any
laws passed by the Congress of the United States for the purpose of carrying
said treaties, or any of them, into effect: and upon such accounting should the
Cherokee Nation, by its national council, conclude and determine that such accounting is incorrect or unjust, then the Cherokee Nation shall have the right
within twelve (12) months to enter suit against the United States in the Court of
Claims, with the right of appeal to the Supreme Court of tho United States by
either party, for any alleged or declared amount of money promis"d but withheld by the United States from the Cherokee Nation, under any of said treaties
or laws, which may be claimed to be omitted from or improperly or unjustly or
illegally adjusted in said accounting; and the Congi'BSS of the United States
shall at its next session, after such case shall be finally decided and certified to
Congress, according to law. appropriate a sufficient sum of money to pay such
judgment to the Cherokee Nation, should judgment be rendered in her favor; or,
if it shall be found upon such acC"ounting that any sum of money has been so withheld, the amount shall be duly appropriated by Congress, payable to the Cherokee Nation upon the order of its national council, such appropriation to be made
by Congress if then in session, and if not, then at the session immediately following such accounting.
Fifth. That any citizen of the Cherokee Nation who, prior to the first day·of
November, 1891, was a bona fide resident upon and further had, as a farmer and
for farming purposes, made permanent and valuable improvements upon any
part of the land herein ceded and who has not dispos:)d of the same, but desires
to occupy the particular lands so improved as a homestead and for farming purposes, shall have the right to select one-eighth of a section of land, to conform,
however, to the United States surveys: such selection to embrace, as far as tho
above limitation will admit, such improvements. The wife and children of any
such citizen shall have the same right of selection that is above given to the
citizen, and they shall have the preference in making selections to take any lands
improved by the husband and father that he can not take until all of his improved
land shall be taken.
That any citizen of the Cherokee Nation not a resident within the land herein
ceded, who, prior to the first day of November, 1891, had for farming purposes
made valuable and permanent improvements upon any of the land herein ceded,
shall have the right to select one-eighth of a section of land to conform to the
United States surveys; such selection to embrace, as far as the above limitation
will admit, such improvements.
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It is further agreed and understood that the number of such allotments shall
not exceed seventy (70) in number and the land allotted shall not exceed five
thousand and six hundred (5,600) acres; that such allotments shall be made and
confirmed under such rules and regulations as shall be prescribed by the Secretary of the Interior, and when so made and confirmed shall be conveyed to the
allottees respectively by the United States in fee simple.
It is further agreed that from the price to be paid to the Cherokee Nation for
the cession herein provided for there shall be deducted the sum of one dollar
and forty cents ($1.40) for each acre so taken in allotment.
Sixth. That in addition to the foregoing enumm·ated considerations for the
cession and relinquishment of title to the lands hereinbefore provided the United
States shall pay to the Cherokee Nation, at such time and in such manner as the
Cherokee national council shall determine, the sum of eight million five hundred and ninety-five thousand seven hundred and thirty-six and twelve onehundredth ($8,595, 736.12) dollars in excess of the sum of seven hundred and
twenty-eight thousand three hundred and eighty-nine and forty-six one-hundredth ($728,389.46) dollars, the aggregate of amounts heretofore appropriated by
Congress and charged against the lands of the Cherokees west of the Arkansas
River, and also in excess of the amount heretofore paid by the Osage Indians
for their reservation. So long as the money or any part of it shall remain in
the Treasury of the United States after this agreement shall have become effective, such sum so left in the Treasury of the United States shall bear interest
at the rate of five per centum per annum, payable semiannually: Provided, That
the United States may at any time pay to said Cherokee Nation the whole or
any part of said sum and thereupon terminate the obligation of the United States
in respect to so much thereof as shall be so paid and in respect to any further
interest upon the same: Providetl further, That should the Cherokee Nation determine to distribute said money, or any part thereof, principal or interest, to
any of its citizens, per capita, and should the classes of persons provided for in
the ninth and fifteenth articles of the treaty of July 19, 1866, claim that in such
distribution they have been unjustly or illegally discriminated against, then on
complaint made by such persons Congress shall by law authorize a suit in a
proper court by and between such classes of persons and the United States and
the Cherokee Nation, to determine that question, giving to any party thereto
the right of appeal to the Supreme Court of the United States, and providing
that such suit or suits may in proper manner be advanced upon the dockets of
such courts to secure a speedy hearing of the same, and the United States shall
retain a sufficient sum of such money under its control to adjust and relieve such
discrimination, should it be adjudged that such discrimination has been made.
It is expressly understood that this agreement, ceding and relinquishing the
title to the lands herein described, shall not bn effective for any purpose whatever until it shall in its entirety be ratified by Congress and the amount of
money herein agreed to be paid to the Cherokee Nation for such cession andrelinquishment shall have been appropriated by Congress, and placed in the Treasury of the United States subject to the order of the Cherokee national council:
Prot'ided,jurther;·, that nothing contained in this agreement shall have the effect
to limit or impair any rights whatever the Cherokee Nation has in or to or over
the lands herein ceded until it shall be so ratified by Congress: And p1·ovicled
furtha, That if this agreement shall not be ratified by Congress, and the approprh!tlon of money, as herein provided for, made on or before March 4, 1893, it
•. ~1all be utterly void.
In witness whereof we have hereunto set our hands the day and year first above
written.
DAVID H. JEROME,
ALFRED M. WILSON,
WARREN G. SAYRE,

Commissioners on the par;·t of the United States.
ELIAS C. BOUDINOT,
JOSEPH A. SCAJ.... ES,
ROACH YOUNG,
WILLIAM TRIPLE'l'T,
THOMAS SMITH,
JOSEPH SMALLWOOD,
GEORGE DOWNING,

Commissioners on the pa'rt of the Cherokee Nation.
In presence ofCHAS. S. KING.
W. P. BOUDINOT~

I'
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The?·efore be it enacted by the national council, That said agreement be, and the
same is hereby, accepted, ratified, and confirmed on the part of the Cherokee
Nation, and that the cession and relinquishment of claim, title, and interest recited in the first article of said agreement is hereby made, declared, and enact3d to take and have effect in the manner and at the time and in accordance
only with the terms recited in said agreement. and the Cherokee Nation hereby give~ its consent that such lands when so ceded and relinquished may be
included within the territorial limits and jurisdiction of any State or Territory directed or authorized by Cong1·ess of the United States: P1·ovided, That
the sum of one hundred and twelve ($112) dollars shall be deducted from the pe1·
capita share of money of each and every person who may take an allotment of
land according to the provisions of said agreement.
Passed the Renate Jan. 2d, 1892.
T. M. BUFFINGTON,
President oj Senate.
J. L. THOMPSON
Clm·k o} Senate.
Concurred in by the council Jan. 4th, 1892.
J. B. COBB,

Speaker p'ro tempore of 00'1.mcil.
W. G. FIELDS,
Clerk of Council.
Approved January 4th, 1892.
C. J. HARRIS,

Principal Chief.
Indian Tenitoty, ss:
I, the undersigned, principal chief of the Cherokee Nation, hereby certify that
the foregoing is a full, true~ and complete copy of the act of the national council,
approved the 4th day of January, 1892, by me, as principal chief, as the same
appears and l'emains of record in my office; and I further certify that, by the
laws of the Cherokee Nation, I am the proper person to make such certificate.·
In witness whereof, I have hereunto set my hand and caused to be affixed
hereto the great seal of the Cherokee Nation, this 7th day of January, 1892.
C. J. HARRIS,l
Principal Chief Cherokee Nat ion.
(SEAL.]
J. A. SCALES,
Chief Executive Clerk.
CHEROKEE NATION,

DEPARTMENT OF THE INTERIOR,

Sec?·eta?'Y's Office, Februa?'Y 8, 1892,
This agreement negotiated by the Cherokee Commission with the Cherokee
Nation is referred to the Assistant Attorney-General with the reports and accompanying papers for his consideration and report upon the legality of the contract, the sufficiency of the proposed bill, and his views upon the question of law
relating to the subject.
JOHN

W.

NOBLE,

Sec?·eta,ry.
FEBRUARY 8, 1892.

DEPARTMENT OF THE INTERIOR,
OFFICE OF THE ASSIS'l'ANT ATTORNEY-GENERAL,

TVasllington, D. C., Febntmy 25, 1892.
SIR: I have received, by your reference, the report and accompanying papers
of the Commission appointed under section 14, act of March 2, 1889 (2:) Stats.,
DRO. 1005), to negotiate with the Cherokee Indians for cession to the United
States of any claim or interest they may haYe in or to what is commonly known
as the" Cherokee Outlet." [t appears from the report of the commissioners
that an agr~?ement has been made with the Indians for the cession of their interest in said tract, upon the ratification and approval by Congress of certain considerations specifically set forth. The report and agreement were referred to the
Commissioner of Indhn Affairs, who, under date of February 6, 1892, reported
favorably on the agreement and transmitted with his report the draft of a bill
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to be submitted to Cong1•ess to ratify and cal'ry out the provisions thereof.
These papers, together with a petition from certain citizens, transmitted here
by order of the President, are referred to me "for consideration and report
upon the legality and effect of the contract, the sufficiency of the proposed bill,
and hi::; [myj views upon the questions of law relating to the subject."
'I'he act authorizing the appointment of the Commission requires that it shall
be proposed to the Cherokee Nation to cede all its rights in the lands in question to the United States "upon the same terms as to payment as is provided in
the agreement with tlte Creek Indians,'' dated January 19, 1889, and approved
by act of March 1, 1889 (25 Stats., 757 ), and if the Cherokee Nation, by act of its
legislative authority, accept the same, the said lands shall become a part of the
public domain, etc.
It is not very clear what is meant by the expression, ·' UIJOn the same terms of
payment," as used in the act of 1889, but in the instructions to the Commissioners, approved by you, it seems to be construed to mean that they were to offer to
the Cherokees the sum of $1.25 per acre for the ceded land, that being the amount
agreed to be paid to the Creeks.
The inquiry, however, is not very material, inasmuch as , if the proposition
ever was submitted to the Indians, it was rejected by them. The report of the
commissioners is silent upon this subject, but the presumption is that finding
the Indians unwilling to accede to said proposition, the commissioners, under
your instructions, continued the negotiatipns until they resulted in the present
agreement, which differs mat rially from that directed to be made by Congress,
and embraces other matters not coming under the "terms of lJayment" for the
ceded lands. though part of the consideration for the cession. It is therefore
necessary that, before any further action can be taken in the premises, the
agreement sho~ld be ratified and approved by Congress, it having already received the sanction of the legislative authority of the Cherokee Nation.
The agreement contains two artieles: The first relates to the cession, and tho
second to the consideration therefor
By the first article it is provided that the Cherokee Nation shall. by act of its
legislative authority. cede and relinquish all its title, claim. and interest of
every kind in and to thedpscribed Territory, containing 8,144,68~.Hl aCJ'es, more
or less. This, as :,:,tated. has been done , and the cession appea1 s to be in due
form to take effect in accordance with the tet·ms recited in the agreement. So
that upon the ratification of said agreement and the appropriation of the amount
of money therein provided for by Congress, the legal effect will be that the
United States will hold said lands free, clear, and discharged from any interest
or claim whatever of the Cherokee Nation thereto, provided this action of Congr.;ss be taken on or before March 4, 1893.
The considerations for said cession as contained in article 2 are set forth under
six subdivisions.
The first provides that all persons who are now. or may hereafter be, within
the Cherokee Nation, who are not recog-nized by the constituted authorities
thereof as citizens, or as having aright to be therein under its laws, or who are
not employes of the United States or citizensthereof entitled under treatyoract
of CongTess to reside in the nation, shall be h eld to be intruders under section 6
of the treaty of 1835 (7 Stats., 478)·and sections 26 and 27 of the treaty of July 19,
1866 (14 Stats., 799) and shall, with their personal effects, be removed by the
United States from the limits of the nation on demand of the principal chief
thereof.
By the article of the treaty of 1835 supnt, the United States in effect guarantees to protect said Indians from the intrusion of persons attempting to settle
within the nation without the consent of the Indians, and promises to cause the
removal of such intruders.
'rhis agreement is repeated in article 26 of the tl'eaty of 1866, and reiterated
in the next article which declares that it itJ the duty of the United States Indian
agent for said trib to have removed all persons not lawfully residing or sojourning in the Indian nation.
Notwithstanding the obligations thus entered into by the United States, this
subject of the removal of intruders from the Indian lands has been the fruitful
source of much contention and friction between the officers of the Indian nation
and those of the United States. The Indians claim that under one pretext or
another the officers of the United States have failed to enforce the treaty stipulations until now the intruders on the Indian lands exceed 7,000 in number.
Under the treaties the right of self-government has been guaranteed to the
Cherokee Nation, provided they passed no laws in conflict with the Constitution
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and laws of the United States. The Supreme Court of the United States has
recollnized this status of that nation and decided in effect that no one IS entitled to become a cWzen thereof unless he compHes with the constitution and
laws of the nation and is admitted to citizenship thereunder. (Eastern Cherokees 'l:S. United States, 117 U.S., 288, 311.)
In these views the Executive Departments of the Government have concurred.
But when demand has been made by the Cherokee authorities for the removal
of those whom they asserted were intruders, this Department, whilst disclaiming the right to determine who shall become citizens of the Indian nation, has
insisted, under the advice of the Attorney-General(16 Ops., 404), that it was incumbent upon the United States first to asc2rtain whether the alleged intruders
were such in fact and in law. And if, upon investigation, it was found those
parties were in the opinion of the United States authorities entitled to citizenship, but had been unjustly deprived of or refused their rights, then. to decline
to remove them. Further than this. it has been insisted by the Indian Office
that, where it was determined parties were such intruders and ought to be removed, they should have ample time in which togarner or dispose of their crops
and improvements upon the lands they occupied, and because the Indians were
not willing to pay these parties what were considered proper prices for said improvements, bad faith was charg-ed and the removals were not made. See letter
of Commissioner of Indian Affairs, February 17, 1880, herewith.
More might be said to show how it is that from one cause or another, rightfully or wrongfully, the treaty stipulations have not been carried out, but on the
contrary, the Indians claim that the numbers of the intruders have gradually
increased, until their presence and arrogance has become intolerable to the Indians, a menace to their peace and prosperity, and a defiance to their· laws and.
authorities.
Under these circumstances, if true, it is not surprising to lea1'n from thereport of the commissioners that the Indians represented that" the first and greatest of their grievances was what they were pleased to style the 'blighting curse
of intrusion' upon their domain by unauthorized persons," and to insist that
ample provision should be made in the contract of sale for the removal of the
intruders. Whether the first paragraph of the second article in the agreement
will accomplish this purpose remains to be seen. It provides that'' persons now
residents of or who may hereafter become residents, and (1) who are not recognized as citizens of the Cherokee Nation by the constituted authorities thereof,
{2) and who are not in the employment of the Uherokee Nation, or (3) in the employment of citizens of the Cherokee Nation in conformity with the laws thereof,
or (4) in the employment of the United States Government, and (5) all citizens of
the United States who are not residents of the Cherokee Nation, under the provisions of the treaty or acts of Congress, shall be intruders and unauthorized
persons within the intent and meaning of section 6 of the treaty of 1835, and sections 26 and ~7 of the treaty of July ID, 18!16, and ohall. together wHh their personal effects, be removed without deJay from the limit of said nation by the
United States as trespassero upon the demand of the principal chief." It then
prohibits the removal or dm;tnwtion of improvements upon the land, unless '' necessary in order to effect the 1·emovalof such trespassers,'' and excepts persons in
the Cherokee Nation under the ninth article of the treaty of July 10, 1866.
After discussing thh; proYision, the Cherokee Commissioners and the Commissioner of Indian Affairs kth are of the opinion that by its adoption the United
States is not assuming a ne'v duty or obligation. but only promising anew to peeform an old one. In this conclusion I agree. If the intention of the Cherokees was
to oust the jurisdiction of the United States to determine whether the person
sought to be removed came within the excepted classes, or to prevent the United
States from enforcing its laws for the protection of its citizens within the Territory, then the language chosen dces not accomplish this object. I am of the
opinion that the execut.ive, legiolative. and judicial departments of this Government will retain the right td redreso any wrong that might be inflicted by tho
action of the Cherokee C(JUl"t::>, (ll' 1he ··demand of the principal chief." With
this construction, I see no objeet]on to the proposed immediate remo.,-al of those
who are intruclero and ilkgally within the bounds of the Cherokee territory:
but, ii there is doubt on thb question, the reservation of this authority in the
Government ought to be expres::;ecl.
I am not greatly imp1·essed with the hardship of any of these provisions, since
most of the intruders, having no rights to the lands, have been occupying and
receiving the profits therefrom for many years past, and to thatextent deprived
the India.ns of their property.
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The second clause of article 2 of the proposed agreement provides for the
abrogation of article 15 of the treaty of July 1;), 1866. That article authorized
the settlement within the Cherokee Nation. east of the ninety-sixth degree of
long-itude, of other tribes of Indians on condition:,; prescribe} in said article.
By the ab1·ogation of said. at·ticl~ the UnitJd. S,a~ea would. not be in a position
to insist upon the settlem:.m t of other Indians withiu the nation. The Cherokees
do not want other Indians inteoduced among them, and 1 can think of no good
reason why their wish in this respect 8hould not be gratified. Their condition
is different now from what it was twenty-six years ago, when the treaty of 1866
was ratified. They have madd rapid 8trid.es in the march of civilization and
education, and. feel themseh'es fully competent tJ 1·e.;ulate their own domcst~c
affairs, if let alone, and no disturbing or uncong-..:miat element is forced into their
midst to disturb that homogeneity which they evidently believe to be essential
to their prosperity and happiness.
Perhaps their experience with the Indians who have been settled in their
country, under that article, has not been pleasant, or it maybe they are only
apprehensive as to the fnture. \Vhatever may b J their reason, the wish s.:lems
to be a reasonable one. The more especially S:), in view of the statement made
by the Commissioner of Indian Affairs , that if all the lands in the Indian Nation
were now allotted to those who would be entitled, there would be about 170 acres
to each one. When it is r 0membered that large portions of the lands r..;ferred
to are neee.:;::;arily unsuited for agricultural purposes, and the value of the allotment would thus be reduced, and it will be readily seen that in this fact there is
a very g-ood reason why the Cherokees do not want their population increased
by the addition of outside tribes of Indians.
Rights acquired under the a1·ticle proposed to be repealed seem to be amply
protected by the terms of the proposed agreement.
The third paragraph of the second al'ticle of the agreement provides that · •'rhe
judiciaL kibunals of th 3 Cherokee Nation shall have exclusive jurisdiction in all
civil and cri.minal cases arising in the Cherokee coLmtl'y in which members of
the Cheroh.ee Nation by nativity, or adoption, shall be the only parties."
This provision is somewhat similar to that contained in article13 of the treaty
of 18u6, but differs from it in what may be quite an essential particular. The
said article and treaty, aft•.;r agreeing that a court or courts may be established
by the United States in the nation with such jurisdiction as may be prescribsd,
then provides that the Cherokee tribunals shall '·retain exclusive jurisdiction
in all civil and criminal cases arising within their country in which members of
the nation by nativity, or adoption, shall be the only parties, or where the cause
of action shall arise in the Cherokee Nation, except as otherwise provided in this
treaty."
It is to be observed that in the present agre3ment the recognition of the right
of the United States to establish a court with jurisdiction over the nation is ignored and "exclusive jurisdiction" is given to the Cherokee tribunals in all
cases arising in that country in which members of the nation are the only parties, omitting the important clause of the treaty of 1866, "except as otherwise
provided in this treaty."
By the second paragraph of the third clause of article 12 of that treaty it is
provided that no law shall be enacted by the Cherokee Nation "inconsistent with
the Constitution of the United States, or laws of Congress, or existing treaty
stipulations with the United States." Therefore, the "exclusive" jurisdiction
there to be retained was subject to the provisions of the Constitution and laws of
.- """ the United States; and the omission of those or other words of similar import
from the present agraement is a matter of sufficient importance to be commented
upon.
.
Doubtless the United States, by virtue of its sovereignty, possesses the right of
supervision over this Indian people and all their affairs, and whenever the exigencies of the occasion may require the exercise of this extraordinary power
such laws as may be necessary and just will be enacted, promotive alike of the
welfare of the Indians and the people of the United States. And it might also,
perhaps, be said that the agreement under consideration would be construed in
part materia with other agreements with, or legislation pertaining to them. and to
the Indians g·enerally, and thus it would be determined that the "exclusive"
jurisdiction referred to was necessarily to be controlled by the Constitution and
laws of the United States.
But the proposed agreement when adopted by Congress will become a law
without this distinct declaration. or any provision therein for determining
whether or not this '' exclu:,;ive" jurisdiction has been exercised within proper
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bounds. Cases may arise where citizens of the nation, who are also citizens of
the United States, may be aggrieved by the action of the Indian courts. Clearly
it is the duty of the United States to protect its citizens, yet the judgment of the
court of "exclusive" jurisdiction is final, so far as this agreement goes, inasmuch a3 no limitation thereon is prescribed nor appeal provided therefrom.
The provision I am now considering might be held to repeal pro tcmlo section
533, Revised Statutes of the United States, conferring upon the United States
district court for the western district of Arkansas jurisdiction over the Indian
Territory west of the Missouri and Arkansas; for a white man, though adopted
as an Indian, under the decision of the cas.) of the United States ~w. Rogers
(4 Howard, 567,572) would still be a white man so far as to the jurisdiction of the
United States circuit courts is concerned. The same construction might be
given as to the act of March 1, 1889 (25 Stats. 783), "to establish a United States
court in the Indian Territory," which gives "exclusive original jurisdiction
over all offenses against the laws of the United States committed in the Indian
Territory * * * not punishable by death or by imprisonment at hard labor;"
and gives jurisdiction in all civil cases '' b3tween citizens of the United States
who are residents of the Indian Territory, or between citizens of th; United
States, or of any 3tate or Territory therein, and any citizen of or pe1·son or persons residing or found in the Indian Territory. * * * PToridecl, That nothing
herein contained shall be so construed as to give the court jurisdiction over controversies between persons of Indian blood only."
Indians may also become citiz:ms of the Unit d States: (1) by taking allotments; (2) by separating ft·om their tl'ib2s an 1 adopting· the habits of civilized
life (24 Stats., 38:3); (3) in case of an Indian woman, by marriage with a citizPn
of the United States (25 Stats., 392): and (4) under the provisions of the Oklahoma act they may be naturalized, and in such cases they are not to lose any
rights as memb 'r of the trib3 or nation to which they belong· (:W Stats., 99).
Hthe Indian courts should attempt to exe1·ciseexclusiva jurisdiction ov~r these,
and trey should claim protection of the United States courts, it is easy to see
that complication::; and conflicts would aris3.
.
But it is not necessary to say more on this point. I think enough has b~en
said to show that the "exclusive'' jurisdiction provision is sta.t ~ d too broadly,
and is calculat2d to work mischief,. because subj _ct to misconstruction on the part
of the Indians. This would be avoided by exprassing in positive language the
treaty limitations.
Should you agree with this view, an addition should be made to the first section of the bill as drawn by the Commissinn:n· of Indian Affairs. as follows: '··Subject to the Constitution and laws of the United States." If these words be added,
it would obviate the above suggest ~ d objec .ions tothefirst paragraph of th9 second article of the agreement, as well as tho~; to the third paragraph o£ said article and would be in haruwny with the treaties with the Uherokees.
The fourth and next provision of article 2 of the agreement requires the United
States to render to the Cherokee Nation a complete accounting of all moneys
agreed to be paid to the Indians, or which they may b.:~ entitled to under any
treaty or act of Congress since 1817. And if said accounting is satisfactory Congress shall make the necessary appropriation to pay the same. But if the
accounting is not satisfactory, then the Cheroke 2s to have the right to institute
suit in the Court of Claims against the United States for the claim~d amount,
and Congress is to make the n -2cessary appropriation to pay the judgment, if any,
recovered.
I see nothing in the stipulations herein to comment upon. It seems right and
promotive of good feeling that there should be a full and final settlement of all
claims and accounts of these Indians against the United States, and I think the
terms of agreement are sufficiently clear to secure such accounting.
The Commissioner of Indian Affairs asks for a special appropriation of $G,OOO
to enable him to make the accounting. This is an administrative matter, about
which I am not competent to advise, in the absence of a thorough knowledge of
t~e condition of the books, of the character of the work to be done, and of the
force now in that office.
The fifth consideration set forth in article 2 of the agreement is to the effect
that "-any citizen" of the Cherokee Nation who," prior to the first day of November, 1891," was a. bona fide resident upon, or had as a farmer made permanent improvements upon any part of the ceded lands and has not yet disposed of
them, may be allotted the lands so improved as a homestead to the extent of 80
acres for himself and a like amount to his wife and each child, to conform to the
surveys and to cover the improvements as far as made, and to the extent

f.' .----

CHEROKEE INDIANS.

25

of the allotments. And any citizen of said nation, who prior to said date had in
the same manner improved a portion of the ceded lands but not resided thereon,
shall be entitled to an allotment of the same to the extent of 80 acres, to be taken
in like manner. It is further agreed that the number of said allotments shall
not exceed seventy, and that the quantity of the land so allotted shall not exceed
5,600 acres in quantity. ·For all lands thus allotted the sum of $1..!0 p0r acre is
to be deducted from the amount agreed to be paid to the nation for the ceded
lands.
It seems to me that the pl'Ovisons recited are fair and just, and in no way objectionabc. Every possible guard seems to b3 thrown around the conditions on
which the allotments are to be obtained, so as to prevent fraud on the part of the
Indians or others in this respect. The allott-ees, to obtain allotments for themselves and family, must make it affirmatively appear that they were bona fide residents of the tract claimed,· and had permanent and valuable improvements
thereon" prior" to November, 1891. The nonresident allottees, who can only
get 80 acres, must show that they had improvements upon the land'· prior" to
the same date of like character and purpose. And in no event may the quantity
thus allotted exceed the amount stated.
I am thus particular in stating and repeating the conditions on which these
allotments are to be made, because representations have been made to the President that extensive frauds were being concocted and perpetrated by parties,
whites and Indians, who have gone upon the ceded lands and are claiming or
preparing to claim a right thereto under this provision of the agreement. Petitions containing these representations have been sent to the President, a&d by
him transmitted to you, with the request that you give the matter personal attention, and have a provision inserted in the bill to be submitted to Congress to
prevent the consummation of the proposed frauds.
It will be seen, upon reading the agreement, that no such frauds can be perpetrated, and that it is entirely unnecc,ssary to insert in the proposed act anything to guard against them.
In addition to the terms and conditions specified in the agreement, under
which alone allotments may be obtained, it is further stipulated therein that
such allotments are to be made and confirmed under rules and regulations to be
prescribed by the Secretary of the Interior. Therefore, should further observation or reflection show that further rules or regulations in that behalf are necessary, you would be fully authorized to establish any such that would not be in
violation of the terms of the agreement.
No obj2ction is suggested by the Commissioner of Indian Affairs to the condition that, when said allotments are confirmed, patents in fee simple shall be issued therefor. I know of no reason why such patents should or should not be
issued to these Indians for these lands. It h; rather an unmmal provision, but
being entirely a matter of administrative policy, the Commissioner of Indian
Affairs is more competent to advise you than I am, and your own familiarity
with the subject will enable you to determine whether this particular condition
be wise or not.
The sixth consideration for the cession of the territory, set forth in article 2
of the agreement is the appropriation or investment for or payment to the Indians of the sum of $8,595, 736.12.
The Commissioner of Indian Affairs, in his report upon this agreement, says
that. if· the Cherokees have in the ceded territory only an easement, a right of
;r?ttSsage over it, then the pl'ice agreed to be paid is a very excessive one. If, on
the other hand, they have "the title of property in perpetuity,., as he thinks
they have, he is of the opinion that the price a.greed upon is not too great for
the relinquishment of theil· rights.
I do not deem it necessary or appropriate under the circumstances to discuss
the title of the Cherokees to the Outlet.
In a letter from you to the Ron. I. S. Struble, chairman of the House Committee on Territories, in the Fifty-first Congress, under date of February 14,
1891, you discussed exhaustively this question of the Indian title to the ceded
lands, and, in my opinion, showed conclusively that they had merely an easement in said lands. In view of your conclusion then, in which I concurrt:ld, I
think further discussion is unnecessary. The communication of the Commissioner of Indian Affairs of January 26, 1892, discussing the title of the Cherokees
to the Outlet, referred to by him in his letter of J3'ebruary (), 1892, has been examined, but I find nothing therein to change my views on this subject.
It seems to me that, practically, it is of little moment whether the Indian title
is, as the Commissioner of Indian Affairs terms it, one of" property and perpe-
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tuity," or a mere easement. Tho Indian right, whatever its character, was exclusive as to possession and indefinite as to time, subject to the provisions of the
treaty of 18GG, and would continue until lawfully extinguished.
Therefore, so far as the United States is concerned the contingency of the re~
toration of said lands to the public domain, for the purpose of S<jttlement by
agreement with the Indians, is just as remote under the one estate as the other.
In addition, by the rapid growth of our population, this land is needed for
homes for the people. Congress has recognized some right or claim to the Outlet in the Indians, and in the act creating the Cherokee Commission authorized
the purchase of all their title, claim, or interest of every kind or character in
and to said lands, at the price of $1.25 per acre. The price agreed upon, according to the report of the Commission, is about $1.40 per acre, and the propriety
of paying thatprica, and thus settling the complications which have so long existed, and opening these lands to settlement by our own citizens, is one that Congress alone can decide.
It is further provided that the United States shall pay over the whole or any
part of said fund at any time, either of their own volition or on demand of the
Cherokee Nation; and if the Cherokee Nation shall cause said money, or any
portion thereof, to be distributed" per capita,'' and exclude therefrom the classes
of persons (freedmen and others) provided for in articles 9 and 15 of the.. treaty
of 1866, on complaint of the parties thus di:;;cl'iminated against, Congress shall
authori:~,e them to bring suit against the United States and the Cherokee Nation, and if recovery is had, the United States shall pay the amount thereof
out ot" such money," of which they'' shall retain a sufficient sum'' out of that
appropl'iated to pay for the ceded lands, and which then may be in the Tt·easury.
rrhe conditions of the above clause seem to be of doubtful expediency, if not of
positive hardship. to those who may be discriminated against. In the first place,
the clause s·"'ems to apply only where the money is distributed per capita and
unjust discrimination is made. Thon the parties aggrieved can get no relief
until Congres:;; pal:lses a law authorizing them to bring suit. When the law of
Congress is passed, the suit brought, and final judgment obtained, after defendants have exhausted their right of appeal to the Supreme Court, the payment of
the judgment is to be made out of such part of the purchase money, for the lands
now ceded, as may be in the Treasury, or retained therein for that purpose. Of
course, if the whole amount of said money shall have been paid to the Cherokees,
as well might b.:l under the agreement, before the unjust distribution be made,
those wronged would, under the terms of the agreement, be without remedy.
Congress, however, is not without the power to afford a remedy in such case, if
it should occur, for CongTes~:>, if it thought proper, could order the amount due
to be paid over to the proper parties out of other moneys belonging to the Cherokees, as was formerly done, in case of the Cherokee freedmen, under act of
October 19, 1888 (25 Stats., 608).
I think, therefore, this provision with its defects is not an insuperable objection to the ratification of the agreement, as it is clearly in the power of Congress
to afford adequate relief if necessary.
·
In what has been written I have already suggested an amendment to section 1
of the proposed law as drawn by the Commissioner of Indian Affairs. I have no
suggestions to make as to the provisions of sections 2, 3, and 4 of the same, which
seem to be sufficiently dear and specific to accomplish the objects to be attained.
Section 5 of the proposed act authorizes the President, when he may deem it
advisable, to open by proclamation the ceded lands in accordance with the pro·
visions of section 14 of the act of March 2, 1889 (25 Stats., 980, 1005).
This section is the one which originally provided for the appointment of commissioners to negotiate with the Cherokees for the cession, and Congress, in the
same section, determined that these lands, when acquired, should be thus disposed of. Btl.t since that time, the act of May 2, 1890 (26 Stat., 81) "to provide a
temporary government for the Territory of Oklahoma" has been passed, and by its
first section it is provided that, "Whenever the interest of the Cherokee Indians
in the land known as the Cherokee Outlet shall have been extinguished and the
President shall make proclamation thereof, said Outlet shall thereupon and without further legislation become a part of the Territory of Oklahoma;'' and other
sections of said act provide for the disposition of the lands within said Territory.
By the Indian appropriation bill of March 3, 1891 (26 Stats., 989), are enacted
other provisions applicable to the lands in question, and which, it seems•proper,
should be referred to in the propcsed act. notably, part of section 17, section 18,
on page 1026, section 37, on page 1043. and section 38, on page 1044.
Section 17 fixes the area of the counties at not less than "seven" hundred
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miles; with this exception, and the concluding proviso thereto, it is repeated
verbatim in section 37. It is, therefore, not nccessal'y to adopt the whole of section 17, but only the last proviso.
This being so, section 5 of the said bill should be amended by inserting before
the word "Provided," where it first occurs, the following: "and also subject to
the provisions of the act of CongTess, approved May 2, 1890, entitled, 'An act
to provide a temporary government for the Territory of Oklahoma, to enlarge
the jurisdiction of the United States court in the Indian Territory, and for other
purposes;' "
"Also subject to the second proviso of section 17, the whole of sections 18, 37,
and 38 of the act of March 3, 1891, entitled 'An act making· appropriations for the
current expenses of the Indian Department, and for fulfilling treaty stipulations
with various Indian tribes for the year ending June 30, 1892, and for other purposes.'"
But it doos not clearly appear that the lands thus made subject to entey aee to
be paid for, or at what price.
In order to reimburse the United States for its outlay, in respect to said lands,
in accordance wlth the policy heretofore adopted, it would sesm to be proper that
the settlers should be required to pay $1.50 per acre for said lands, which sum
would cover the price per acre paid by the United States, and, probably, tho expenses of the commission in neg·otiating the agreement. To this end an amendment should be made to said section 5, to come in at the close thereof, as follows:
"Provided, howeve'r, That each settler on said lands, under and in accordance
with the provisions of the homestead laws, shall, before receiving patent for his
homestead, pay to the United States for the land so taken by him, in addition to
the fees provided by law, the sum of $1.50 per acre."
This amendment, I think, will make the matter of payment clear, and perfect
the bill, where otherwise there may be room for doubt.
It is observed that the Comn;lissioner of Indian Affairs has,inserted a proviso
in the proposed act, excepting from settlement and entry the lands within the
reservation for the Chilocco Indian school, located in the northeastern po1·tion
of the Outlet, containing about 8,640 acres. If this be done it would seem that
some similar provision should be made whereby the Fort Supply Military Reservation in the western part of the ceded lands could be protect3d. \Vhether the
whole of these reservations should be reserved from settlement, I have no means of
knowledge, but the power to reserve lands for public purposes rests with the
President, and it may well be left to his judgment; or the object will be attained
if the following be added to said proviso :
"Provided ctlso, That the President may in his said proclamation, or by executive order, reserve such lands within the limits of said cession as in his opinion
are required for public purposes, and the lands while so reserved shall not be
subject to settlement or entry under any of the laws of the United States."
I think it would be well also, out of abundant caution, to add the following, to
come after the last proviso :
"And 1'J1Ylvicled also, That until said lands are opened for settlement by proclamation of the President, no person shall be permitted to enter upon and occupy
the sc:tme, and no pet·son violating this provision shall be permitted to enter any
of said lands or acquire any right thereto."
Herewith are returned the papers sent me.
Very respectfully,
GEO. H. SHIELDS,
Assistant Attorney-General.
The SECRETARY OF THE INTERIOR.

A BILL to ratify and confirm an agreement with the Cherokee Nation of Indians of the Indian
'.rerritory, to make appropriation for carrying out the same, and for other purposes.

Whereas David H. Jerome, Alfred M. Wilson, and Warren G. Sayre, duly appointed commissioners on the part of the United States, did, on the nineteenth
day of December, eighteen hundred and ninety-one, conclude an agreement with
Elias C. Boudinot, Joseph A. Scales, George Downing, Roach Young, Thomas
Smith, William Triplett, and Joseph Smallwood, duly appointed commissioners
on the part of the Cherokee Nation of Indians in the Indian Territo1·y; and
Whereas the Cherokee national council did, by an act approved by the principal chief of the said nation on the fourth day of January, eighteen hundred and
ninety-two, accept, l'atify, and confirm said agreement on behalf of the said Chero-
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kee Nation, which said act of the said national council of the Cherokee Nation
is in words and :figures as follows, to wit:
An act to ratify and confirm certain articles of agreement by and between the
United States and the Cherokee Nation of Indians, in the Indian Territory.
Whereas it is provided by section fourteen of the act of Congress entitled
"An act making appropriations for the current and contingent expenses of the
Indian Department, and for fulfilling treaty stipulations with various Indian
tribes, for the year (3nding June 30, 1889, and for other purposes," approved March
2nd, 1889, that'
''SEc. 14. The President, is hereby authorized to appoint three commissioners,
not more than two of whom shall be members of the same political party, tonegotiate with the Cherokee Indians and with all other Indians owning or claiming lands lying west of the ninety-sixth degree of longitude in the Indian Territory, for the cession to the United States of all their title, claim, or interest of
every kind or character in and to said lands, and any and all agreements resulting from such negotiations shall be reported to the President and by him to Congress at its next session, and to the council or councils of the nation or nations,
tribe or tribes, agreeing to the same, for ratification, and for this purpose the
sum of twenty-five thousand dollars, or so much thereof as may be necessary, is
hereby appropriated, to be immediately available: P1·ovided, That said commi:::;sion is further authorized to submit to the Cherokee Nation the proposition that
said nation shall cede to the United States, in the manner and with the effect
aforesaid, all the rights of said nation in said lands upon the same terms as to
payment as is provided in the agreement made with the Creek Indians of date
January nineteenth, eighteen hundred and eighty-nine, and ratified by the pl·esent Congress; and if said Cherokee Nation shall accept and, by act of its legislalative authority duly passed, ratify the same, the said lands shall thereupon become a part of the public domain for the purpose of such disposition as is herein
provided, and the President is authorized, as soon thereafter as he may deem
advisable, by proclamation, to open said lands to settlement in the same manner
and to the same effect as in this act provided concerning the lands acquired from
said Creek Indians; but until said lands are opened for settlement by proclam<1tion of the President no p erson shall be permitted to enter upo.n and occupy the
same, and no person violating this provision shall be permitted to enter any of
said lands or acquire any right thereto."
And whereas David H. Jerome, Alfred M. Wilson, and Warren G. Sayre have
been duly appointed, qualified, and commissioned as such commissioners; and
Whereas by an act of the Cherokee national council approved November 16,
1891, among other things, it is provided:
"That the principal chief is hereby authorized, by and with the advic-3 and
consent of the senate, to appoint a commission of seven persons with authority
to meet and enter into negotiations with the above-named commission, appointed
by the President of the United States, for the cession of the lands o£ the Cherokee Nation west of the 96th degree of west longitude, and for the final adjustment of all questions of interest between the United "States and the Cheroked
Nation which are now unsettl'3d; and it shall be the duty of said commission on
the part of the Cherokee Nation to report their· proceedings in full to the national council for their approval and ratification, and that of the Cherokee people, in such manner as the national council may decide to be necessary, before
the same shall be obligatory and binding on the Cherokee Nation."
And whereas Elias C. Boudinot, Joseph A. Scales, Roach Young, William Triplett, Thomas Smith, Joseph Smallwood, and George Downing have ·been duly
appointed and qualified as such commissioners; and
Whereas said commissioners, so representing the United States upon the
one part, and the Cherokee Nation upon the other part, have made, concluded,
and signed certain articles of agreement in the words and figures following, to
wit:
Articles of agreement made and concluded at Tahlequah, in the Indian Territory, on the 19th day of December, A. D. 1891, by and between David H. Jerome, Alfred M. Wilson and Warren G. Sayre, commissioners on the part of
the United States, and Elias C. Boudinot, Joseph A. Scales, George Downing,
Roach Young, Thomas Smith, William Triplett, and Joseph Smallwood, commissioners on the part of the Cherokee Nation.
ARTICLE I.
The Cherokee Nation by act duly passed, shall cede and relinquish all its title,
claim, and interest of every kind and character in and to that part of the Indian

CHEROKEE INDIANS.

29

Territory bounded on the west by the one hundredth (100°) degree of west longitude; on the north by the State of Kansas; on the east by the ninety-sixth (960)
degree of west longitude, and on the south by the Creek Nation, the Territory
of Oklahoma, and the Cheyenne and Arapahoe Reservation created or defined
by Executive order dated August 10, 1869. The tract of land embraced within
the above boundaries containing eight million one hundred and forty-four
thousand six hundred and eighty-two and ninety-one one-hundredths (8,144,682.91)
acres, more or less.
ARTICLE II.

For and in consideration of the above cession and relinquishment, the United
States agrees :
First. That all persons now resident, or who may hereafter become residents, in
the Cherokee Nation, and who are not recognized as citizens of the Cberokee
Nation by th ~ constituted aut.horiti::~s thereof, and who are not 'in the employment of the Cherokee Nation, or in the employment of citizens of the Cherokee
Nation. in conformity with the laws thereof, or in the employment of the United
States Government, and all citizens of the United States who are not resident in
the Cherokee Nation under the provisions of treaty or acts of Congress, shall be
deemed and held to be intruders and unauthorized persons within the intent and
meaning of section six of the tr0aty of Hl35, and sections twenty-six and twentyseven of the treaty of July 19, 1866, and shall, together with their personal effects,
be removed without delay from the limits of said nation by the United States,
as trespassers, upon the demand of the principal chief of the Cheroke:3 Nation.
In such r -:moval no houses, barns, outbuildings, fences, orchards, gro·w ing crops,
cr other chattels real, being attached to the soil and belonging to th<:~ Cherokee
Nation, the owner of the land, shall be removed, damaged, or destroyed, unless it
shall becGm.:l necessary in order to effect the removal of such trespassers: Provided, a.lways, That nothing in this s:ction shall be so construed, as to affect in
any .nanner the rights of any p 2rsons in the Cheroke3 Nation under the ninth
article of the tr2aty of July 19, 1866.
Second. That article fifteen (Hi) of the treaty of July 19, 1866, by and between
the United States and the Cherokee Nation, shall be abrogated and held for
naught from and after the day that Congress may ratify this agreement providing for such cession and relinquishment of title: P1·ovided, That the rights of
any person or persons heretofora acquired under and by virtue of said article
fifteen shall in no manner, and to no extent whatever, be affected by such abrogatinn.
Third. The judicial tribunals of the Cherokee Nation shall have exclusive
jurisdiction in all civil and criminal cas::: s arising in the Cherokee country, in
which members of the Cherokee Nation, by nativity or adoption, shall be the
only parties.
Fourth. The United States shall, without delay, render to the Cherokee Nation, through any agent appointed by authority of the national eouncil, a complete account of monies due the Cherokee Nation under any of the treaties ratified in the years 1817, 1819, 1825, 1828, 1833, 1835- 6, 1846, 18ti6, and 1868, and any
laws passed by the Congress of the United States for the purpose of carrying
said treaties, or any of them, into effect; and upon such accounting should the
Cherokee Nation by its national council, conclud.e and determine that such ac0ounting is incorrect or unjust, then the Cherokee Nation shall have the right
within twelve (12) months to enter suit against the United States, in the Court
of Claims, with the right of appeal to the Supreme Court of the United States by
either party, for any alleged or declared amount of money promised but withheld by the United States from the Cherokee Nation, under any of said treaties
or laws, which may be claimed to be omitted from, or improperly or unjustly or
illegally adjusted in said accounting; and the Congress of the United States
shall, at its next session after such case ~hall be finally decided and certified to
Congress according to law. appropriate a sufficient sum of money to pay such
judgment to the Cherokee Nation should judgment be rendered in her favor; or
if it shall be found upon such accounting that any sum of money has been so
withheld, the amount shall be duly appropriated by Congress, payable to the
Cherokee Nation, upon the order of its national council, such appropriation to
be made by Congress if then in session, and if not, then at the session immediately following such accounting.
Fifth. That any citizen of the Cherokee Nation, who, prior to the first day of
November, 1891, was a bona fide resident upun and further had, as a farmer and
for farming purposes, made permanent and valuable improvements upon any part
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of the land herein ceded and who has not disposed of the same, but desires to occupy the particular lands so improved as a homestead and for farming purposes,
shall have the right to select one-eighth of a section of land, to conform however
to the United States surveys: such selection to embrace, as far as the above limitation will admit, such improvements. The wife and children of any such citizen
shall have the same right of selection that is above given to the citizen, and they
shall have the preference in making selections to take any lands improved by the
husband and father that he can not take-until all of his improved land shall be
taken.
That any citizen of the Cherokee Nation not a resident within the land herein
ceded, who, prior to the first day of November, 1891, had for farming purposes
made valuable and permanent improvements upon any of the land herein ceded,
shall have the right to select one-eighth of a section of land to conform to the
United States surveys; such selection to embrace, as far as the above limitation
will admit, such improvements.
It is furthet' agreed and understood that the number of such allotments shall
not exceed seventy (70) in number, and the land allotted shall not exceed five
thousand and six hundred (5,600) acres; that such allotments shall be made and
confirmed under such rules and regulations as shall be prescribed by the Secr·etary of the Interior, and when so made and confirmed shall be com·eyed to the
allottees respectively by the United States in fee simple.
It is fnrther agreed that from the price to be paid to the Cherokee Nation for
the cession herein provided for there shall be deducted the sum of one dollar
and forty cents ($1.40) for each acre so taken in allotment.
Sixth. That in addition to the foregoing enumerated considerations for the
cession and relinquishment of title to the lands hereinbefore provided, the United
States shall pay to the Cherokee 1'\ation at such time, and in such manner as the
Cherokee national council shall determine the sum of eight million five hundred and ninety-five thom;and seven hundred and thirty-six and twelve onehundredth (8,5!).),736.12) dollars, inexcessofthesumofsoven hundred and twentyeight chou:.;and thrue hundred and eighty-nine and forty-six one hundredth
($7~8,il89.4-o) dollars, the aggregate of amounts heretofore appropriated by Congress a1td charged against the lands of the Cherokees west of the Arkansas River;
and also in excess of the amount heretofore paid by the Osage Indians for their
reservation. 8o long as the money, or any part of it, shall remain in the Treasury of the United. States after this agreement shall have become effective such
sum so left in the Treasury of the United States shall hear interest at the rate
of 5 per· cent pc1· annum, payable semiannually.
Prnl'iclcd, That the United States may at any time pay to said Cherokee Nation
the whole or any part of said sum, and thereupon terminate the obligation of the
United States in respect to so much thereof as shall be so paid, and in res1~ect to
any further interest upon the same: P1·ovidedjw·ther, That should the Cherokee
Nation determine to distribute said money or any part thereof, principal or interest. to any of its citizens per capita, and should tb.e classes of persons provided
for in the ninth and fifteenth articles of the treaty of July J 9, 186(), claim that
in such distribution they have been unjustly or illegally discriminated against,
then, on complaint made by such persons, Congress shall by law authorize a suit
in a proper court by and between such classes of persons and the United States
and the Cherokee Nation to determine that question, giving to any party thereto
the right of appeal to the Supreme Court of the United States, and providing·
that such suit or suits may in prover manner be advanced upon the dockets ol
such courts to scour' a speedy ;hearing of the same; and the United States shall
retain a sufficient sum of such money unuer its control to adjust and relieve such discrimination, should it be adjudged that such discrimination has been matle. lt
is expressly understood that this agreement ceding and relinquishing the title
to the lands herein described shall not be effective for any purvose whatever until it shall in its entirety be ratified by Congress, and the amount of money herein
agreed to be paid to the Cherokee Nation for such cession and relinquishment
shall have been appropriated by Congress and placed in the Treasury of the
United States, subject to the order of the Cherokee national council: l~·oridec1
further, That nothing contained in this agreement shall have the effect to limit
or impair any rights whatever the Cherokee Nation has in or to• or over the
lands hereinceded until it shall be so ratified by Congress; and
Prm•ided furthe?-, That if this agreement shall not be ratified by Congress and
the appropriation of money, as herein provided for, made on or before March 4,
1893, it shall be utterly void.
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In witness whereof we have hereunto set our hands, the day and year first
above written.
DAVID H. JEROME,
ALFRED M. WILSON,
WARREN G. SAYRE,

Commissioners on the pa?·t of the United States.
ELIAS C. BOUDINOT,
JOSEPH A. SCALES,
ROACH YOUNG,
WILLIAM TRIPLETT,
THOMAS SMITH,
JOSEPH SMALLWOOD.
GEORGE DOWNING, ,

Commissionerr·s on the part of the Chm·okee Nation.
In presence of
CHAS. S. KING,
W. P. BOUDINOT.

Therefore, be it enacted by the national council, That said agreement be, and
the same is hereby, accepted, ratified, and confirmed on the part of the Cherokee
Nation, and that the cession and relinquishment of claim, title, and interest recited in the first article of said agreement is hereby made, declared, and enacted
to take and have effect in the manner, and at the time, and in accordance with
the terms recited in said agreement; and the Cherokee Nation hereby gives its
consent that such lands when so ceded and relinquished may b s included within
the territorial limits and jurisdiction of any State or Territory directed or authorized by Congress of the United States: Provided, That the sum of one hundred and twelve ($112) dollars shall be deducted from the per capita share of
money of each and every person who may take an allotment of land according to
the provisions of said agreement.
Passed the senate Jan. 2, 1892.
T. M. BUFFINGTON,
President of the Senctte.
J. L. THOMPSON,
Clerk of Senate.
Concurred in by the council Jan. 4th, 1892.
J. B. COBB,
Speaker p'ro tem. of Council.
W. G. FIELDS,

Cle?·k of Council.
Approved January 4th, 1892.
C. J. HARRIS,

Prr·incipal Chief.
Indian Territo?·y, ss:
I, the undersigned, principal chief of the Cherokee Nation, hereby certify
that the foregoing is a full, true, and complete copy of the act of the national
council, approved the 4th day of January, 1892, by me as principal chief, as the
same appears and remains of record in my office ; and I further certify that by
the laws of the Cherokee Nation I am the proper person to make such certificate.
In witness whereof I have hereunto set my hand and caused to be affixed hereto
the great seal of the Cherokee Nation, this 7th day of January, 1892.
[SEAL.]
C. J. HARRIS,
P?·incipal Chief, Chm·okee Nation.
J. A. SCALES,
Chief Executive Clerk.
CHEROKEE NATION,

Therefore,
Be it enacted by the Senate and House of Rep'resentatives of the United States of
Ame1·ica in Congnss assembled, That the agreement recited, accepted, ratified,
and confirmed on behalf of the Cherokee Nation in the said act of the national council of that nation be, and the same is hereby, accepted, ratified, and confirmed,
subject to the Constitution and laws of the United States.
SEC. 2. That to enable the Commissioner of Indian Affairs, under the direction
of the Secretary of the Interior, to effect the removal of intruders from within
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the territory of the Cherokee Nation, as required by the first subdivision of article two of said agreement, the sum of three thousand dollars, or ~:;o much thereof as
may be necessary, be, and the same is hereby, appropriated out of any moneys
in the Treasury not otherwise appropriated.
SEC. 3. That, to enable the Commissioner of Indian Affairs, under the direction of the Secretary of the Interior, to employ such expert person or persons
and assistants as may be necessary to properly render a complet' account to the
Cherokee Nation of moneys due said nation, as required in the fourth subdivision of article two of said agreement, the sum of five thousand dollars, or so
much thereof as may be necessary, be, and the same is hereby, appropriated out
of any moneys in the Treasury not otherwise appropriated.
SEC. 4. That, for the pm·pose of making the compensation proYided for in said
agreement, the sum of eight million five hundred and nine'y-five thousand
seven hundred and thirty-six and twelve one-hundredths dollars b3, and the
same is hereby, appropriated out of any mon3ys in the Treasury not otherwise
appropriated, to be paid in the manner prodded for in article two of said agreement.
SEC. 5. That the President is hereby authorized, as soon after tho approval of
this act as he may deem advisable, by procl~mation to open said lands to settlement as provided in section fourteen of the act of Congress approved March
second, eighteen hundred and eighty-nine, entitled "An act making appropriations for the current and contingent expenses of the Indian D0partment and for
fulfilling treaty stipulations with various Indian tribes, for the year ending June
thirtieth, eighteen hundred and ninety, and for other purposes'' (twenty-fifth
United States Statutes, page ten hundred and five): and also subject to the provisions of the act of Congress, approv.2d May 2, 1890, entitled .. An act to provide
a temporary government for the Territory of Oklahoma, to enlarge the jurisdiction of the United States court in the Indian Territory. and for other purposes;"
also subject to the second proviso of section 17, the whole of sections 18, :n, and
38, of the act of March 3, 1891, entitled "An act making approprjations for the
current expenses of the Indian Department, and for fulfilling treaty stipulations
with various Indian tribes for the year ending June thirtieth, eighteen hundred
and ninety-two, and for other purposes."
Pro1•ided, That sections thirteen, fourteen, fifteen, sixteen, twenty-one, twentytwo, twenty-three, twenty-four, twenty-five, twenty-six, twenty-seven, twentyeight, and the east half of- sections seventeen, twenty, and twenty-nine, allm
township number twenty-nine north, of range number two east of the Indian
meridian, the same being lands reserved by Executive order dated July twelfth,
eighteen hundred and eighty-four, for ut:5e of and in connection with the Chilocco
Indian Industrial School in the Indian Territory, shall not be subject to public
settlement, but shall continue to be reserved for the purpo~:;es for which they were
set apart in the said Executive order:
Pmridccl, hawerer, That each settler on said lands, under and in accordance
with the provisions of the homestead laws, shall, before receiving patent fot· his
homestead, pay to the United States for the land so taken by him, in addition to
the fees provided by law, the sum of one dollar and fifty cents per acre.
Provided also, That the President may in his said proclamation, or by Executive order, reserve such lands within the limits of said cession, as in his opinion
are required for public purposes, and the lands, while so r8served, shall not be
subject to settlement or entry under any of the laws of the United States.
And prO'Vided also, That until said lands ara op'ned for settlement by proclamntion of the President, no person shall be permitt3d to enter upon and occupy
the same, and no person violating this provision shall be permitted to enter any
of said lands or acquire any right thereto.

DEPARTMENT OF THE INTERIOR, OFFICE OF INDIAN AFFAIRS,

Washington, Febt·ua1-y 17, 1890.
SIR: * * * As early as December 10, 18n9, the national council of the Cherokee Nation adopted a joint resolution authorizing the principal chief of that
nation to advise this office and the North Carolin:L Ch'JPoke3 Indians of the
willingness of the said nation to receive such of the said Indians a3 would remove we~t, without expense to the Cherokee treasury, and become identified 88
citizens of the Cherokee Nation.
In order to provide a means of identifying such Cherokees as should thereafter
the invitation contained in said resolution, a law was passed bytheChel"<'
council and approved by the principal chief on Npvember 20, 1870,
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ing that all such Cherokees as may hereafter remove into the Cherokee Nation
and permanently locate therein as citizens thereof shall be deemed as Cherokee
citizens, upon the condition that they should enroll themselves before the chief
justice of the supreme court of that nation within two months after their arrival
therein, making satisfactory showing to the said chief justice of their Cherokee
blood.
In the preamble to the said law the authorities of the Cherokee Nation
acknowledged the treaty rights of the Eastern Cherokees by reciting that
"Whereas, by treaty stipulation, that class of Cherokees known as ' North Carolina Cherokees' are, on their removal and permanent location within the limits of the Cherokee Nation, entitled to all the rights and privileges of citizens of
the same," etc.
It appears that by an act of December 7, 1871, this law was amended so as to
limit the authority of the chief justice in citizenship cases to the taking of testimony, the right of final action being reserved to the national council.
This question of intruders and disputed citizens in the Cherokee Nation has
been a source of much controversy between this Department and the authorities
of that nation since 1874, when, at the request of said authorities, Indian Agent
J. B. Jones, under date of September 26, 1874, reported the presence of large
numbers of intruders whose removal was desired by the said authorities. Upon
an investigation directed with a view to complying with this proper and legal
request, the fact was developed that a large number of those who were reported
by direction of the Cherokee council as intruders, presented prima facie evidence of their right to citizenship; they had repeatedly submitted their petitions for citizenship to the courts and council, and had been ignored or denied a
hearing. In some cases it appeared that, after a full hearing, and an affirmative
declaration of their rights by the courts, the council had directed the names of
the applicants to be placed upon the list of intruders, and a demand had thereupon been made upon this Department for their removal.
Of those presenting prima facie evidence of rights in the Cherokee Nation,
who were affected by the demand of the council of that nation for the removal
of intruders therefrom, there were three classes, as follows:
First. White men who had married Cherokee women under the provisions of
article 15 of the laws of the Cherokee Nation, and were entitled to citizenship
under section 5 of the amendments to the third article of the Cherokee constitution;
Second. Persons of Cherokee blood who had recently removed to the nation;
and
.
Third. Freedmen entitled under the ninth artitcle of the treaty of 1866. (14
Stat., 799.)
·
Taking the ground that as the treaties with the Cherokees were not with the
authorities of the Cherokee Nation, but with the whole Cherokee people, by which
the Government was bound in the execution thereof to see that every individual
member of the tribe was fully protected in his rights thereunder (5 Opinions Attorneys-General, 320), and that as a Cherokee could not expatriate himself or be
,expatriated by Cherokee authority (14 Opinions Attorneys-General, 296, 297,
taken in connection with decision of the Supreme Court, 5 Peters, 1) he must be,
wherever he resides within the limits of the United States, without respect to
the degree of consanguinity, regarded a Cherokee citizen, with indefeasible,
v~ted interests in the property and funds of that nation, this office declined in
~ -a letter, December 8, 1876, to Charles Thompson, principal chief Cherokee Na~
tion, to take action looking to the removal of claimants from the said nation who
could establish prima facie their right to remain there as citizens, until the national council should have devised some uniform and just system of rules by
which the Cherokee courts should hear and finally determine the rights of such
claimants, and a full and impartial hearing had been granted to every individual
charged with being an intruder, desiring it, and until a determination should
have been reached in the case of each in accordance therewith, and the action
taken had been submitted for the approval of the Secretary of the Interior.
It was suggested in that letter to Chief Thompson that by council enactmeni
provision should be made for the trial of all cMes of citizenship by the several
circuit courts of the Cherokee Nation under rules to be approved by the Secretary of the Interior. In a report of February 6, 1877, this position was adhered
to, and it was approved by the Departmel'lt, in a letter of February 21,1877, giving instruction, as follows:
"To the end, therefore, that exact justice may be done and the question at issue be finally settled, you are hereby authorized and directed, under the sections

S.Ex.56-3
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of the statlltes p1•oviding therefor, to cause the removal without delay of all such
persons, reported by the Cherokee authorities as intruders, who do not, upon an
investigation by the United States Indian agent, present prima facie evidence
that they are entitled to citizenship in the nation, either by adoption, by virtue of
Cheroke blood, or under the ninth article of the treaty of 1866, or otherwise by
law; and all cases coming within the three classes named will be reserved for
future action in the manner suggested in your letter of December 8, 1876, addressed to Charles Thompson, principal chief of the Cherokee Nation." (A copy
of letter to Chief Thompson referred to accompanied report to Department, February 6, 1877.)
Agent Marston was, by letter of May 3, 1877 (copy with report, April 4,1879:
on the subject), accordingly directed to call upon the Cherokee authorities to
furnish him with lists of all persons alleged to be intruders; upon receipt of
those lists to notify the parties to appear before him to show cause why they
should not be removed : and to remove all those failing to make prima facie
evidence of their right to remain.
Pending this action the principal chief of the Cherokee Nation, under date of
February 28, 1877, filed in this office an argument setting forth the ground on
which the Cherokee authorities claim exclusive jurisdiction of all questions of
citizenship, and declining to call the attention of the council to the action advised in letter of December 8, 1876, and by a letter of September 18, 1878, he
transmitted for the information of this office a copy of an act of the Cherokee
council of December 5, 1877, to establish a "commission on citizenship," in which
the proposition made by this office in the said letter of December 8, 1876, was
ignored, and the said commission was declared a tribunal of last resort.
In 1879 a proposition was made to the Cherokee delegates for the establishment
of a joint commission of four persons, two to be appointed by the Secretary of
the Interior, and two by the proper Cherokee authorities, which should act
upon the applications of all persons claiming citizenship in the Cherokee Nation
who were held by the authorities of that nation to be intruders therein. The
unanimous decision of said commission to be final for or against any party, and
the United States to remove all in whose case an adverse decision should be
made, after reasonable notice, the party so removing to be allowed to sell his improvements at public or private sale, and to remove his personal effects.
In all cases where the commission should be divided in opinion it wasproposei
to have the testimony and the opinions of the commissioners certified to this office, to await an arrangement for their final disposition.
It does not appear that these suggestions were ever acted upon by the Cherokee authorities.
Upon a request of this Department of April 21, 1879, the Attorney-General
rendered an opinion, December 12, 1879 (16 Opinions, 404) upon the question a~
to" whether in carrying out in good faith the provisions of the executory treaties named the United States are bound to regard simply the Cherokee law and
its construction by the council of the nation, and answer the call of the officers •
of that nation for the removal of all persons whom they may pronounce intruders; or, on the contrary, whether, being called on to effect the forcible removal of such alleged intruders, the facts upon which the allegation rests may
not with propriety, both by virtue of superior and paramount jurisdiction and
in obedience to national obligation, be inquired into and determined by our national tribunals."
In this opinion the Attorney-General said, in reply to the inquiry above
quoted, "that it is quite plain that in executing such treaties the United States
are not bound to regard simply the Cherokee law and its construction by the
council of the Nation, but that any Department required to remove alleged intruders must determine for itself under the general law of the land the existence
and extent of the exigency upon which such requisition is founded."
W. P. Adair, assistant chief and Cherokee delegate, and W. A. Phillips,
special agent of the Cherokee Nation, in a letter of July 8, 1880, applied to this
Dapartment for the removal of all persons residing in that nation without authority of law, "and not claiming Cherokee citizenship," from within the limits
of the said nation.
With a view to complying with this request, and in the light of the opinion of
the Attorney-General above quoted, "the Union Indian agent, J. Q. Tufts, was by
letter of July 20, 1880, given similar directions to those given Agent Marston,
May 3, 1877, in regard to such cases as might be presented to him by the Cherokee authorities for removal, wherein the parties claimed citizenship, and produced prima facie evidence of their right thereto.
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By authority of this letter and of another of November 8, 1881, in which these
instructions were substantially repeated, Agent Tufts instituted the practice of
issuing certificates to all claimants to citizenship in the Cherokee Nation who
could prove a prima facie just claim.
In December, 1885, the Cherokee council adopted an act "to create a joint
commission on citizenship to try and settle the claims to Cherokee citizenship,"
which authorized the appointment of two persons by the principal chief of the
Cherokee Nation and one by the Secretary of the Interior, who were to constitute the said joint commission.
This act was, by a letter of February 1, 1886, from Principal Chief Bushyhead,
submitted for the consideration and opinion of the Department, he having withheld his approval of the same for the purpose of having it approvad by the Department before indorsing it; but, pending its consideration by this office, the
Supreme Court of the United States rendered a decision in the" Eastern Band
of Cherokee Indians against the United States and the Cherokee Nation" (117
U.S. 288), in which it was held that "if Indians in that State (North Carolina), or
in any other State east of the Mississippi wish to enjoy the benefits of the common property of the Cherokee Nation, in whatever form it may exist, they must,
as held by the Court of Claims, comply with the constitution and laws of the
Cherokee Nation and be readmitted to citizenship as there provided."
It appears that after the decision of the Supreme Court in the case above referred to was rendered, Chief Bushy head concluded not to approve the act providing for a joint commission, but, under date of April 3, 1886, addressed a letter
to the Department requesting, among other things, that the right of the Cherokee Nation, under her constitution and laws, to determine who are and who are
not citizens of the said nation, be recognized, and that an order be issued revoking the instructions contained in letters of July 20, 1880, and November 8, 1881,
to Agent Tufts) and forbidding the issuance of prima facie certificates thereafter.
In a report of June 22, 1886, from this office it was stated that the request of
Messrs. Bushyhead and Phillips that an order be issued revoking the letters of
July 20, 1880, and November 8, 1881, and forbidding the issue of prima facie certificates I consider reasonable and just, having no retroactive effect. If you concur herein, instructions to that effect will be immediately issued to Agent Owen.
The Department, having given the subject preliminary consideration, this
view of the question was concurred in, and, by a letter of August 5, 1886, this
office was directed to take the proper action to carry it into effect, and to notify
the agent to issue no further certificates of the character described after thereceipt of such notification.
Under date of August 11, 1886, a copy of Department letter referred to was
transmitted to Agent Owen with direction to take such steps, not involving the
Government in any expense as would give publicity to the order of the Department, by which he would be governed in the matter.
A copy of the .said letter was, by letter of same date, also transmitted to
Principal Chief Bushyhead for his information.
The other matters referred to in Chief Bushyhead's letter of April 3, 1886,
were deferred until a basis of settlement could be agreed upon, and pending their
consideration an act was passed by the Cherokee council, which was approved by
the principal chief December 8, 1886, constituting" a commission to try and determine applications for Cherokee citizenship."
"
The provisions of this act were exhaustively considered in a report of March
23, 1887, and while, so far as they might result in determining the status of any
doubtful citizen of the Cherokee Nation, and the recognition oftherightsofsuch
as might be admitted to citizenshil\, no objection was raised thereto, this office
declined to recommend that the adverse decision of the Commission should be
treated as final by the Department to such extent as to require the removal of
the party as an intruder, holding in such cases that the Department should require the submission of the testimony, so that if injustice should have been done
in any case, the removal of the person unjustly denied citizenship could be refused; and that as the Cherokee Nationlhad seen fit to take the determination of
citizenship claims into its own hands, it appeared to this office that no action on
the part of the Department was necessary, except to advise the authorities of
the Cherokee Nation that it will determine for itself whether or not any person
should be removed as an intruder (16 Opinions Attorneys-General, 404), and that
it would not permit anyone to be deprived of his improvements without a fair
consideration therefor.
The Department, on March 25, 1887, approved the conclusions arrived at in
the said report, and by letter of April 14, 1887, Agent Owen was instructed to
advise Principal Chief Bushyhead thereof.
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ready and willing to carry out in good faith its part of the treaties with the
Cherokees, and that it has repeatedly endeavored, without success, to secure the
the cooperation of the Cherokee authorities in determining the status of alleged'
intruders, notwithstanding it has the right to determine for itself under the
general law of the land the existence and extent of the exigency upon which
the demand for their removal is founded.
It does not become the Cherokees to complain of the presence of these people
in their country, and to intimate that there exists a disposition on the part of the
United States to violate the obligations of its treaties with them in dealing with
said people, when the records of this office show, and the fact is, that although
the Government, not being bound to regard simply the Cherokee law and its
construction by the council of that nation, has the right to determine for itself
who are and who are not intruders in that nation under the general law of the
land, in its desire to comply with the wish of the Cherokee authorities, and to
settle the matter in a manner satisfactory to all parties, doing equal justice to all,
has time and again proposed plans by which the said authorities would have an
equal voice in the adjustment of the trouble, all of which have been either declined or ignored by that nation. And when thisDepartment, in order to satisfy
the demands of the Cherokee authorities, and in order to reach a settlement of
the question, in the Kesterson letter, waived for the time its right to determine
the status of alleged intruders in that nation, and agree to accept the adverse
decision of those authorities in cases of parties claiming citizenship in the Cherokee Nation as fixing the status of such parties as intruders therein, to be dealt
with in accordance with the provisions of the twenty-seventh article of the
treaty of 1866, upon the simple and just condition that those rejected claimants
who, upon the invitation of the authorities thereof, had entered the Cherokee
Nation in good faith, believing that they had rights there by blood prior to August 11, 1886, should be allowed a reasonable time and opportunity, in view of all
the circumstances of each case, to "dispose of their property or remove it, as
might be most suitable to its character,"theCherokee people, instead of meeting
this concession in the spirit in which it was made and rendering the Department every assistance they could, appear rather to have regarded it as a right,
and to have exhibited a disposition to take advantage of the unfortunate position of these rejected claimants whose circumstances would force them to dispose
of their improvements for much less than a fair consideration.
It does not appear that the Cherokee authorities have taken anyaction witha.
view to aiding the said rejected claimants to dispose of their improvements at a
fair valuation, but it does appear on the other hand that some who have been
notified to sell and prepare to move from the nation, by a fixed time, have made
honest efforts to comply therewith, and have failed, because the Cherokees, believing that they would be removed at the expiration of the time fixed at any
event, would not make an offer that would be accepted as a fair price therefor.
The attention of this office having been called to the difficulties met with by
those who were endeavoring to comply with the requirements of the Department in regard to the disposition of their property in the Cherokee Nation, with
a view to their removal therefrom, by a number of applications for the extension
of the time allowed them in the notice given by Agent Owen, a report of March
8, 1889, based on the facts presented in a brief of February 16, 1889, by Jones and
Voorhees, in the case of the Ellicott family, was submitted to the Department, in
which, taking the ground that, as, in addition to the fact that the Cherokee
~ authorities invited these people to come among and remain with them, the agent
in charge under instructions from this Department, issued certificates to all persons who could show a prima facie right to Cherokee citizenship; and that as
under the invitation of the Cherokees and these certificates, the parties complained of have continued for many years to improve their places, the United
States Government as well as the Cherokees, is responsible for the improvements made by them, a change of the policy of the Department in dealing with
these cases was recommended.
Replying thereto, under date of March 25, 1889, you conclude as follows:
"Before any action is taken by the Department, the proper agent should be
called upon for a report of the facts in the case, and until that report is received
and considered, he should be instructed to take no further steps for the removal
of the Elliott family from the Ch~rokee country, until he is otherwise instructed
in the matter; but in the mean time the crops may be planted and they must be
paid for their labor and cost, or be allowed to remain to reap and carry awayeven in case of adverse decision-if any such is ever made."
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Under date of March 11, 1889, Agent Owen was telegraphed:
·'Reported here that Jacob Ryan,W. M. Going and J. C. Going, claimants to
Cherokee citizenship, were ordered to sell their improvements and remove by
1st instant. You will take no steps looking to the removal of these people, or
any other claimants to citizenship in Cherokee Nation, until further orders from
this office."
·
Since that date no further action has been taken by this office on the subject,
for the reason that, the President having appointed Mr. Leo E. Bennett, of
Muskogee, Indian Territory, to succeeq Agent Owen, it was deemed advisable to
suspend action in the matter until Mr. :Bennett should have qualified and taken
control of the agency.
lt will be seen from the foregoing that the responsibility for the state of affairs heretofore and now existing in the Cherokee Nation with reference to this
class of residents therein, rests not with the United States Government, but with
the Cherokee authorities themselves, who have by various acts of council (joint
resolution December 10, 1869, and act of November 20, 1870, copy of each herewith; acts of December 3, 1880, compiled laws, Cherokee Nation, 1881, p. 324; of
December 16, 1881, pamphlet laws, Cherokee Nation 1881, '82, and '83, p. 29; all of
which were repealed by act of December 8,1886, pamphlet laws Cherokee Nation
1884-'85 and '86, p. 57), not only acknowledged the treaty right of the Eastern
Cherokees to participate in the benefits of the common property of that nation,
but in vi ted them to emigrate West and become identified as citizens of the Cherokee Nation, and have denied citizenship to these parties who a:ppear to have
accepted the invitations offered and entered the nation in good faith, believing
they had rights there by blood, and who have always had it in their power, by
cooperation with this Department, to determine the question of the intrusion of
these claimants, and to secure the removal of all actual intruders from the nation, but who have uniformly and persistently declined to accept any plan for
the settlement of the matter, which would not give the said authorities complete control of the question.
However, the Department has decided that it will accept the adverse decision
of the Cherokee authorities against claimants to citizenship as fixing the status
of those claimants as intruders in the nation, upon the condition that such of
said claimants as entered therein in good faith, believing that they had rights
there by blood prior to August 11,1886, should have reasonable time and opportunity, in view of the circumstances of each case, to dispose of their property and
remove. But the Cherokees as a nation appear to have made no effort to assist the
Department in the matter by rendering such aid to these people as would enable
them to secure a fair price for their improvements; and since it appears that the
Cherokee people are disposed to rather turn every circumstance to weaken and
impair the necessarily" short-lived, limited, and tenuous" opportunity offered
these disputed citizens to dispose of their property than to strengthen it and
make it efficacious and valuable, by exercising a humane spirit, and paying these
people a fair price for their improvements, which have added thousands of dollars to the nation's wealth, there does not exist, in my opinion, any obligation
on the part of the Department to take the summary action demanded by the
Cherokee authorities.
Indeed such action, apart from the fact that it would work great hardship
upon a class of people who are guilty of no offense, except possibly to have been
mistaken as to their rights in the Cherokee Nation, would, in the light of the
position taken by this Department in the recognition of their prima facie rights
to citizenship and in protecting them in making improvements in that nation,
be unjust, and such a violation of the constitutional rights of United States citizens as should not be aided or permitted by the Government.
While there are probably many intruders in the Cherokee Nation who should
be removed, I do not see how the Department can, in view of existing facts, consistently remove the rejected claimants of the classes referred to, until it is
shown that they have been paid a fair compensation for their improvements,
and as it appears that many, if not all, of them entered the Cherokee Nation
upon the invitation of that nation, and made these improvements with the full
knowledge and, some of them, under the advice of the Cherokee authorities, I
am, as stated in my report of March 8, 1889, of the opinion that before the demand of those authorities for their immediate removal is complied with, the
Cherokee Nation should be required to make some arrangements by which they
will receive a fair compensation for their said improvements.

*Very respectfully,
*
*·
*
your obedient servant,

*

*

*

T. J.

MORGAN,

Commissioner.
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His Excellency, BENJ. HARRISON,
P1·esident of the United 8tates of A:me~'ica, Washington, D. 0.
SIR: We, the undersigned citizens of the United States of America, and lawful sojourners in the Indian Territory, do most respectfully beg leave to call
your attention to the following anomalous condition of affairs in the Cherokee
Outlet:
(1) There is :1 large portion of white Cherokees, both by blood and by marriage, by allegiance and by adoption, who, since the treaty of sale was made by
the Government Commissioners, have entered upon said lands, built cabins or
houses, and are making or preparing to make other improvements in order to
acquire title to said lands.
And further, that the aforesaid persons now reside and have long continuously resided in the Cherokee Nation, where many of them are ~xclusive prop.
erty-holders, and that said persons have never claimed individual property in
said Outlet until since the negotiationsfor its sale were completed, and that now
they are setting up the extraordinary claim of title to 80 acres for each man,
woman, and child as an alleged consideration of the said treaty of sale.
And furthermore, that the aforesaid persons have in the above-described man·
ner taken, or assumed to take, possession of large bodies of the most valuable
' lands in the Outlet.
(2) That the· few so-called Cherokees who had previously pretended to make
settlement in the Cherokee Outlet are since treaty of sale was made selling for
valuable consideration large bodies of choice lands to other Indians and white
men with Indian head-rights now entering upon said land.
(3) Furthermore, there are large numbers of white men so called, who have
likewise entered upon the lands of the Outlet, staked out choice claims, erected
houses or laid foundations, and posted the lands they staked with warning no·
tices forbidding on peril any other United States citizen to enter upon or file on
said lands after they shall have been duly opened to settlement.
And furthermore, that said persons are almost universally settlers and homesteaders of Oklahoma and adjacent territory, and who have sold or traded their
homesteads, or having forfeited their homestead right are attempting to occupy
said lands by force and fraud for speculative purpm;;es.
And furthermore, we, in common with all other American citizens with honest
and law-abiding intentions, would most earnestly enter our solemn protest against
the passage of any bill containing the provisions of the one introduced in the
present Congress by Delegate Harvey, of Oklahoma, to wit, allowing persons
who have violated the existing homestead law, and thereby forfeited their right
to acquire title to a homestead of the public lands by unlawfully entering upon
said lands previous to the lawful time of entering thereon, being permitted to
acquire a homestead right upon an equality with law-abiding homesteaders.
A11u furthermore, we protest against changing the number of school sections
from 36 to 35 in favor of lawless persons who may be already occupying sections
numbered 36.
All of which is to the great detriment of the prospectiveopeningto settlement
and peaceful and lawful occupation of said lands by honest and law-abiding American citizens.
We therefore avail ourselves of this method of placing before your excel·
lency the facts as above stated; the evidences of which we can abundantly fur·
nish if desired. And furthermore, we pray you to take such steps as in your
judgment will most effectually put an end to this wholesale disregard for law and
justice, and prevent this lawless terrorizing of honest citizens from preparing to
enter upon said lands when they shall be declared duly open to settlement, either
by publicly declaring the policy intended to be pursued by the Government or
otherwise, as your judgment may dictate.
J. M. BERRY.
SAMUEL ASHLEY.
R. L. WIGGS.
F. M. BREEDING.
GEO. HAMLIN.
DAVID STEPHENS.
JOHN A. MILLS.
Tulsa, Ind. Ter.
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